THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

RESERVED JUDGMENT
BENCH-1

Appeal No. 12/2023

Dinesh Awasthi. Appellant.
Versus

M/s Alpine Infraprojects Pvt. Ltd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble



Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting

the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of

Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.
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This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016’) by Sri Dinesh Awasthi (hereinafter referred to as ‘the
appellant’) against the order dated 14.10.2022 passed by the U.P. Real
Estate Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as ‘the Regulatory Authority’) in Complaint No.
NCR144/03/90884/2022 (Dinesh Awasthi  Versus M/s Alpine
Infraprojects Pvt. Ltd.) whereby the Regulatory authority directed the
respondent to adjust the amount of pre-EMIs paid by the complainant
during construction work, in the final payment at the time of delivery of

possession.

The facts of the case, as culled out from the memo of appeal, are that the
appellant and his wife Smt. Anju Awasthi booked a residential unit in the
project of the respondent, namely ‘AIG Royal’. The appellant paid
Rs.50,000/- through RTGS as booking amount. The respondent issued
receipt no. 19 dated 20.12.2018.

The appellant and his wife were allotted Apartment No. F-1006, having
carpet area of 52.195 sq. meters, type 2 BHK, on 10" Floor, in Block F,
Tower No. 6, AIG Royall along with Basement 2™ level parking. In this
regard an Allotment-cum-Agreement dated 18.11.2018 was executed

between them and the respondent.

As per the terms and conditions of the Builder Buyer Agreement dated
18.11.2018, total consideration for the said flat was Rs.32,21,870/- which
was payable in Booking + 8 installments. The payment plan was

construction linked plan prescribed in schedule B of the said agreement.
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The 6™ installment was payable on completion of plaster, 7" installment
was payable on start of flooring and the last (8") installment was payable

on offer of possession.

Sub-clause (i1) of Explanation given under Clause 1.2 clearly provides that
the total amount of consideration of Rs.32,21,870/- was inclusive of GST,
Cess or any other tax/fees/charges/levies etc. It further provides that in
case there is any change/modification in the rates of
taxes/charges/fees/levies etc., the subsequent amount payable by the
allottee to the promoter shall be increased/decreased based on such change

or modification.

Initially the GST at the rate of 6% was applicable, but subsequently it was
reduced to 1% w.e.f. 01.04.2019. Despite reduction in GST rate the
builder/respondent is charging GST @ 6%. Thus an amount of
Rs.1,44,994/- was charged by the respondent in excess.

Home loan of Rs.28,99,000/- was taken in the name of appellant’s wife

from State Bank of India, Branch Ghaziabad.

Another Supplementary Agreement dated 20.07.2019 was executed
between the parties wherein the parties agreed that Pre-possession Housing
Loan Interest will become obligation of the seller till offer of possession.
The seller/respondent agreed to bear the pre-possession housing loan

interest payable to bank as per following methodology:-

(A) Pre-EMI Interest: Total due amount will be paid by seller to bank
directly in the 19™ month (i.e. in the month immediate following the
last month of the moratorium period). The seller will promptly

produce the transaction details to the buyer after making the payment.

(B) Pre-Possession EMI Interest: amount will be paid by the seller to the
buyer before 4 days of reflecting Pre-Possession EMI of each month

regularly.

As per the Allotment Agreement dated 18.11.2018 as well as the loan
agreement, the respondent was liable to pay moratorium period interest
from May 2019 till October 2020. As per the loan account statement, the

respondent is liable to pay an amount of Rs.1,46,281/- towards Moratorium
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Period Interest.  Further the respondent was liable to pay loan interest
from November 2020 till the possession of the flat. Initially the respondent
paid loan interest, but after June 2021 the payment was stopped. Till
January 2022 the respondent is liable to pay an amount of Rs.77,944/-

towards loan interest after moratorium period.

The respondent, vide letter dated 19.04.2021 informed that the booking of
the Apartment No. F-1006 has been cancelled on account of non-payment
of due amount of Rs.7,55,468/-. The appellant was shocked from the
aforesaid cancellation. He, through email dated 24.04.2021, asked the
Home Loan Account Manager regarding status of disbursement and reason
for non-payment. In response to the email dated 24.04.2021, the SBI,
RACPC, Ghaziabad through email dated 26.04.2021 informed that no
demand letter of disbursement to builder is pending. The appellant was
also suggested that he may also submit demand letter to bank to disburse
the same. The appellant, through email dated 27.04.2021, forwarded the
email sent by the bank to the respondent and requested them to take
appropriate steps. Thus, it is clear that no demand letter was sent to bank
of the complainant/appellant as required under law as well as agreement on

account of which payment was no disbursed.

Thereafter the respondent forwarded a demand letter dated 07.05.2021 to
the appellant through email dated 12.05.2021 asking to deposit
Rs.9,66,561/-, which has been shown payable on 20.01.2021. The
appellant immediately raised objections regarding illegal demand and sent
email dated 13.05.2021 asking the respondent to provide photos and videos
relating to floor tiles and OC/CC so that demand of 8" and 9™ installments
may be justified. Further, the appellant also requested the respondent to
discharge the obligation of payment of interest on bank loan as per

supplementary agreement.

The respondent did not provide any photo/video or OC/CC. However, a
revised demand letter dated 13.05.2021 was sent to the appellant through
email asking the appellant to pay Rs.8,05,468/-. According to the said
demand letter total amount of Rs.20,94,215/- has already been paid and
Rs.8,05,468/- was payable. The appellant forwarded the aforesaid letter to
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his bank vide email dated 13.05.2021 and instructed to make payments as

per Construction Linked Plan.

On 19.05.2021, the bank released the amount of Rs.8,05,467/-. Thus, total
amount of Rs.25,77,496/- was released by the bank and an amount of
Rs.3,22,187/- has already been paid by the appellant from his own
resources. Thus, the appellant has paid an amount of Rs.28,99,683/-,
which is equal to 90% of the total cost of the flat.

The respondent again issued demand letter dated 1.07.2021 asking the
complainant to make payment of Rs.2,72,187.00. According to said
demand letter, the complainant has paid total amount of Rs. 26,27,496/-
and 9™ installment was payable on 20.07.2021.

4.13 The appellant through e-mail dated 14.07.2021 raised objection regarding

4.14

illegal demand of the respondent and requested the respondent to provide
Occupancy Certificate and Completion Certificate so that 9" installment,
which was payable on offer on possession, can be disbursed. He also
requested the respondent to pay bank interest moratorium as per

supplementary agreement/MOU.

Being aggrieved by the acts of the respondent the appellant filed a
compliant being Complaint No NCR144/03/90884/2022 before the
Regulatory Authority on 06.03.2022 seeking following reliefs:--

a) Pass an order directing the respondent to pay the complainant an
amount of Rs.3,69,759/- along with Interest and further direct to pay
the complainant Pre- possession EMI till the delivery of possession

as and when falls due.

b)  to direct the respondent to issue final demand letter as per revised
GST rate after obtaining Completion Certificate and Occupancy
Certificate from the concerned authorities and deliver the possess of
the Apartment No. F-1006 in project “AlG Royal” as expeditiously

as possible, within stipulated time.

c) to pay compensation for the breach of provisions of the Act, 2016
thereby causing financial loss, opportunity loss and mental agony

suffered by the complainant amounting to Rupees five lacs.
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d) to pay Rs.80.000/- against the expenditure incurred in litigation.

Pass any such other order(s) as this Hon'ble Authority may deem fit
in the facts and the circumstances for the end of justice in favor of

complainant and against the promoter company.

The said complaint was disposed of by the Regulatory Authority
vide impugned order dated 14.10.2022 with the direction as

mentioned in para 3 above.

The appellant has challenged the impugned order dated 14.10.2022 passed

by the Regulatory Authority, on the following grounds:-

(a)

(b)

Because the impugned Order dated 14.10.2022 is arbitrary, illegal and
the same has been passed without application of mind. Thus, the same

1s liable to be set aside.

Because, the Regulatory Authority did not frame issue of post
construction EMI interest which was payable to the Appellant and
further it also failed to frame any issue regarding possession of the flat
and obtaining Occupancy/Completion Certificate. Thus, it completely

failed to consider the entire case.

(c) Because the Regulatory Authority also did not consider the issue

(d)

(e)

regarding excess payment of GST which was illegally charged by the

Promoter.

Because till date, neither the Respondent has submitted any
application for completion certificate or Occupancy Certificate, nor he
has been granted any such certificate. Thus, the demand of respondent

for 95% amount is totally impermissible.

Because the Regulatory Authority completely overlooked the fact that
the claim of the respondent regarding completion of construction is
absolutely incorrect and against the latest quarterly report which
shows that only 20% work of solid waste management, water,
sewerage, amenities etc. is complete. Further, the appellant also bring
the fact in the knowledge of RERA that the respondent company has

applied for six month grace period for completion of the project and it
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(h)

(1)

0

has been granted extension till June, 2023. These facts clearly show
that project is incomplete and demand of remaining period is not
justified at all, but the learned RERA proceeded to passed the
impugned Order.

Because the appellant made specific averment in the complaint that he
has already made the payment as per schedule and he is also paying
the Bank EMI without any default, thus, the appellant was entitled for

the pre Possession Moratorium till the delivery of possession.

Because the respondent has clearly violated the provision of Section
11(4) of the RERA Act, 2016 which provides that the promoter shall
be bound to comply with terms of the agreement executed between

him and the allottee.

Because it is well settled that one cannot occupy or get possession of
the Building or Flat without Completion and Occupancy Certificate.
And further residing without occupancy or completion certificate is
punishable under law. Therefore, asking the appellant to take
possession without OC and CC would clearly violate the provisions of
Greater Noida Industrial Development Authority Act, 1976 and

regulations made thereunder.

Because in any view of the matter, the impugned order dated
14.10.2022 passed in Complaint No. NCR144/03/90884/2022 is liable

to be set aside, and

Complaint of the appellant is liable to be allowed in toto.

The appellant has prayed for the following reliefs:--

(a) to set aside the impugned order dated 14.10.2022 passed by the Real

(b)

Estate Regulatory Authority, Gautam Budh Nagar in Complaint No.
NCR144/03/90884/2022 (Dinesh Awasthi Vs M/s Alpine Infra
projects Ltd.) and allow the complaint of the appellant in toto.

Pass any order directing the respondent to pay the appellant an

amount of Rs. 3,69,759/- along with interest and further direct to pay
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the appellant Pre possession EMI till the delivery of possession as and

when falls due.

(c) to direct the respondent to issue final demand letter as per revised
GST rate after obtaining Completion Certificate and Occupancy
Certificate from the concerned authorities and deliver the possession
of the Apartment No. F-1006 in Project "AIG Royal" as expeditiously

as possible, within stipulated time.

(d) to pay compensation for the breach of provisions of the Act, 2016 and
thereby causing financial loss, opportunity loss and mental agony

suffered by the complainant amounting to Rupees five lacs.
(e) topay RS. 80,000/- against the expenditure incurred in litigation.

(f) Pass any such other order as this Hon'ble Authority may deem fit in
the facts and the circumstances for the end of justice in favor of

appellant and against the promoter company.

The respondent filed its objections to the grounds of appeal and submitted

that :

Pursuant to the application for purchase of an apartment in the project of
the Respondent moved on behalf of the Appellant, Apartment No. F-1006
(2 B/R + Living + Toilet + Kitchen + Balconies ) admeasuring 52.195
sq.mtr., 10th Ploor, TowerNo.6, Block-F was allotted to the Appellant for
a cost of Rs.32,27,870/- in project of the Respondent, namely, AIG Royal
situated at Plot No. 16D, sector-l, Greater Noida, UP, under the agreed

Construction Link plan.

On 18.11.2018, a Builder Buyer Agreement (hereinafter referred to as
'BBA') (Annexure No.3 to the Appeal) was executed between the
Appellant and Respondent. The relevant clauses of the BBA are as

follows:

Clause 1.2 in the BBA provided that the Promoter shall periodically
indicate the Allottee the amount payable and the Allottee shall make
payment demanded by the Promoter within the time and in the manner

specified therein. Non-payment of the amounts demanded by the promoter
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on the designated time lines shall constitute a default under the Agreement

and liable to the consequences mentioned therein.

Clause 1.14 in the BBA provided that the Allottee had agreed to pay the
outstanding price of the unit prescribed in the payment plan on being
demanded by the Promoter within the time and the manner specified

therein.

Clause I.15 in the BBA provided that timely payment of the installments as
per the agreed plan was the essence of the contract and any delay in
making the payment shall attract interest at the rate of 10% per annum on
the outstanding amount. In case of failure on the part of the Allottee to
make the payments in terms of Act/Rules, the promoter shall be entitled to
cancel the allotment and in such event, the earnest money shall be forfeited
and balance if any refunded to the Allottee. In case of such cancellation,
the Allottee shall have no right/title of interest or claim of any nature what

so ever the unit.

Clauses 5.1 and 5.2 in the BBA again stipulated that timely payment was
the essence of the contract and non-payment of installments shall be
construed to be a default and in case of continuance of the default, the
Promoter shall be entitled to cancel the Allotment in terms of the
Act/Rules. The Agreement shall stand cancelled and the entire amount paid
by the Allottee shall be refunded subject to the forfeiture of the earnest

money deposited by him along with outstanding interest.

Clause 7.1 in the BBA provided that the Promoter had assured that the
possession of the unit shall be delivered by 31.12.2022 subject to force

majeure conditions.

Clause 7.2 in the BBA provided that the Allottee agrees that the Promoter
shall be entitled to extension of time for delivery of the possession of the

unit.
Clause 9.3 in the BBA provided that the condition of default of Allottee:

(1) In case, the Allottee fails to make Payment of two consecutive

demands made by the Promoter as per the payment plan despite having
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been issued notice in that regard, the Allottee shall be entitled to pay

interest at the rate of 10% per annum.

(1) In case of default by Allottee under the condition listed above
continued for a period beyond 45 days after the notice by the Promoter, the
Promoter may cancel the allotment of unit in favour of the Allottee and
refund the money paid by him after forfeiting the earnest money,
brokerage and if any' interest component on the delayed payment payable

or paid by the customer.

Initially, the Appellant had paid only booking amount of Rs50,000/-. The
Appellant has paid total amount of Rs.26,27,496/-. However, despite
receipt of Pre-Offer of Possession dated 01.07 .2021, the Appellant has

failed to pay the remaining amount.

The respondent is raising a preliminary objection regarding the
maintainability of the Appeal. The Appellant is seeking to enforce the
Supplementary Agreement dated 20.07.2019 claiming payment of pre
EMI's to the Appellant by the answering Respondent. The claim pertaining
to payment of pre-EMI's arise from separate agreement having trappings of
a commercial agreement which is not enforceable under the provisions of
the Act, 2016. The Agreement for payment of pre-EMI's is not recognized
under the provisions of the Act, 2016, and as such, its enforcement cannot
be made under the provisions of Act, 2016. Even while filing the online
Complaint before the learned authority on its portal, the Appellant had
only claimed the relief of payment of pre-EMI which is neither

maintainable nor sustainable.

Vide Letter dated 01.07.2021, the Respondent issued a pre-possession
offer of finishing work of the apartment. The Appellant was advised to
visit the site office for completing the formalities and obtain No Dues

Certificate after completing all the dues.

Since, the construction was nearing its completion stage, as such, vide
Letter dated 01.07.2021, the answering Respondent requested the
Appellant to make the payment of Rs.2,72,187/- However, the said amount
was not paid by the Appellant despite lapse of substantial period of time.
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After completing the construction, in the meantime, the Answering
Respondent obtained relevant No Objection Certificates from various
authorities such as Greater Noida, Fire Safety, Pollution Control and
Environment Department, Airport Authority etc. The requisite application
fees and other documents were duly deposited with the development
Authority for the grant of Occupancy/Completion Certificate on
23.07.2021.

In order to claim of payment of pre-EMIS;s, the Appellant filed complaint
No. NCR144/03/90884/3033 (Dinesh Awasthi vs, M/s Alpine Infra
Projects pw, Ltd.) before the learned authority without mentioning any

facts.

The Respondent filed his Reply dated 30.03.2022 and denied the
allegations levelled by the Appellant. It was categorically stated that the
Respondent had already completed the project prior to time of delivery and
had applied for issuance of occupancy certificate along with other required
NOC,s. The pre-possession offer has already been issued to the Appellant
to discharge his outstanding dues, but he has failed to discharge his dues. It
was also stated that pre-EMIs of the Appellant have been duly paid till the

issuance of pre-offer of possession.

7.10 Vide impugned order dated 14.10.2022, the learned authority directed that

the pre-EMIs deposited by the Appellant during the course of construction
be adjusted in the final payment at the time of grant of possession to the
Appellant. The Respondent has already paid/reimbursed the pre-EMI's of
the Appellant till the date of issuance of offer of Possession till 01.07.2021,
However, the Appellant has failed to deposit his 8" Installment which was

due at the stage of flooring.

7.11 As per the Construction Link Plan which was chosen by the Appellant, the

Appellant was liable to make payment of cost of the apartment in nine
installments apart from booking amount. The 8" installment had to be
raised at the time of start of flooring but the same has not been paid by the

Appellant in full.
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7.12 The GST has been charged as per applicable laws. Any amount charged
from the allottees towards the GST/tax has been duly paid in full to the

Government.

7.13 The Respondent has paid/reimbursed the admissible pre-EMIs of the
Appellant and none of the pre-EMIs are due. The Appellant has been
served with the pre-possession offer dated 01.07 -2021 after completion of

construction and as such he is not entitled for any additional amount.

7.14 The incorrect amount mentioned in the Demand Letter dated 07.05.2021
was immediately rectified by the Respondent by issuing Demand Letter

dated 13.05.2021

7.15 Till 19.05.2021 the Appellant has paid the amount of booking and seven
installments. With respect to the 8" installment only an amount of
Rs.50,000/- has been paid. A bare perusal of the Demand Letter dated
01.07.2021 would indicate that the Appellant has paid an amount of
Rs.26,27,496/- against the raised demand of Rs.28,99,683/-, as such, an

amount of Rs.2,72,187/- pertaining to 8" installment is still outstanding.

7.16 The claim of pre-EMI's after the receipt of pre-offer of possession is illegal
and unjustified. The claim of moratorium and interest allegedly paid to the

bank is not maintainable and cognizable under the Act,2016.

7.17 Vide Letter dated 23.07.2021, the Respondent had applied for issuance of
Occupancy Certificate along with all relevant documents and charges.
However, no objection was communicated by the GNIDA within the
specified period of three months and., as such, in view of provision
contained in section 15A of the U.P. Urban Planning and Development Act,
1973, the occupancy certificate shall be deemed to have been issued by the
authority. Moreover, since the Respondent had already submitted the
NOC:s issued by the Fire Safety Department, structural stability certificate,
Lift Installation certificate, certificate from Pollution Control Department
and Environment Department and Airport Authority etc, as such, in view
of Notification dated 16.09.2019 issued by the UP RERA, the respondent
was entitled to raise demand for final installment. However, since the
Respondent shall be deemed to have been issued Occupancy Certificate as

per Section I5A of the Act, 1973, read with proviso of section 4(5) of the
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U.P. Apartment Act, 2010, as such, he is justified in raising the final

demand and issuance of offer of possession.

7.18 The issue pertaining to post construction EMI interest is not maintainable

7.19

9.1

9.2

9.3

and cognizable under the provisions of the Act, 2016, being in the realm of
commercial contract and as such, there is no illegality on the part of the

learned authority while adjudicating the Complaint of the Appellant.

The Appellant failed to substantiate the alleged excess payment of GST.
The Appellant is not entitle for any relief as the reliefs claimed are not
maintainable under the provisions of Act, 2016. Further, in the absence of
any pleading in the online complaint filed before the Regulatory Authority,

claim of other relief is also not sustainable.
The appellant did not file his reply to the objections of the respondent.

Heard Sri Santosh Yadav, learned co-counsel for the appellant and Sri

Himanshu Hemant Gupta, learned counsel for the respondent.

Learned counsel for the appellant submitted that though various grounds
have been taken to challenge the impugned order of the Regulatory
Authority dated 14.10.2022 but now he confines his focus on the ground B.

Learned counsel for the appellant further submitted that the Regulatory
Authority has framed only one issue and no issue was framed with respect
to GST payment as well as with respect to delivery of possession to the

complainant/appellant.

The learned counsel for the appellant was asked to indicate provisions of
the Act violated by the Regulatory Authority while passing impugned
order and judgments relied by him in support of his claim. Learned counsel
for the appellant submitted that Regulatory Authority has violated the
provisions of Section 11 (4) and also not complied with clause II of
explanation given under clause 1.2 of the BBA dated 18.11.2018. In
addition, Sections 15 (A) & 26 (2) of U.P. Urban Planning and
Development Act 1973 have also been violated by the Regulatory
Authority.
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Learned counsel for the appellant further submitted that he does not want

to place reliance on any judgment/order in support of his claim.

A query was made from learned counsel for the appellant as to whether
this Tribunal is competent to examine the provisions of U.P. Urban
Planning and Development Act 1973 in the proceedings under RERA Act
2016. Learned counsel for the appellant did not respond to the query.

Sri Himanshu Hemant Gupta, learned counsel for the respondent along
with Sri Pranav Gupta, Advocate raised primarily objection with respect to

claim pre-EMI as the same is not covered under provisions of Act 2016.

Further submission of learned counsel for the respondent is that the issue
with respect of payment of GST was not raised by the appellant in online
complaint and issue raised in the detailed complaint without seeking

amendment in the grounds and prayer clause, cannot be looked into.

Learned counsel for the respondent submitted that the GST was charged as
per the provisions of law. The learned counsel for the respondent further
submitted that the issue of possession was also not raised and prayed in the
online complaint by the appellant and since they have not challenged the
impugned order with respect to adjustment of the payment towards EMI,

therefore it is binding on them.

In order to appreciate the controversy on the basis of grounds, pleadings
and submission of learned counsel for the parties, we deem it proper to

frame the following issue:--

Whether under the Scheme of Act 2016 there is a provision for
examining and deciding the issues relating to the provisions
of assured return/committed charges or payment of Pre-EMI
by promoter for a fixed period or till possession etc. or
commercial effect in an allotment letter/builder buyer

agreement for purchase of flat/apartment/plot?

In order to examine the said issue, we proceed to examine the aims and
objects and the obligations and compliances required to be made by the

promoters/developers.
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11.1 The real estate sector plays a catalytic role in fulfilling the need and
demand for housing and infrastructure in the country. While this sector has
grown significantly in recent years, it has been largely unregulated, with
absence of professionalism and standardization and lack of adequate
consumer protection. Though the Consumer Protection Act, 1986 is
available as a forum to the buyers in the real estate market, the recourse is
only curative and is not adequate to address all the concerns of buyers and
promoters in that sector. The lack of standardization has been a constraint
to the healthy and orderly growth of industry. Therefore, the need for

regulating the sector has been emphasized in various forums.

11.2 The Real Estate (Regulation and Development) Act, 2016 aims to create a
real estate regulatory authority and an appellate tribunal that will act as a
watchdog for the housing sector, primarily towards protecting consumer
interests while creating an alternative redress mechanism for an disputes
that may arise. This Act also aims to provide a uniform regulatory
environment in the real estate sector which is laced with black money, red-
tapism, land mafias and corruption. The core objective of this Act is
twofold: firstly, to ensure sales of immovable properties in an efficient and
transparent manner and secondly, to protect the interest of consumers in

the real estate sector.
11.3 The Act is further intended to achieve:-

(a) To ensure accountability towards allottees and protect their interest;
(b) To infuse transparency, ensure fair-lay and deduce frauds & delays;
(c) To introduce professionalism and pan India standardization;

(d) To establish symmetry of information between the promoter and
allottee’

(e) To impose certain responsibilities on both promoter and allottees;
(f) To establish regulatory oversight mechanism to enforce contracts;
(g) To establish fast-track dispute resolution mechanism;

(h) To promote good governance in the sector which in turn would create
investor confidence;

(1) Regulation of the planned development in the real estate sector;



17

(j) To ensure sale of immovable properties in an efficient and transparent

manner,

(k) To protect the interest of consumers in the real estate sector;

11.4 The promoter/developers are also required to make various compliances:

1.

1il.

1v.

vi.

Vil.

Viil.

No launch or advertisement before registration with RERA;

Sharing information project plan, layout government approvals, land
title status, sub-contractors;

Increased assertion on the timely completion of projects and delivery
to the consumer;

An increase in the quality of construction due to a defeat liability
period of five years;

Informing allottees about any minor addition or alteration;
Consent of 2/3™ allottees about any other addition or alteration;
Consent of 2/3™ allottees for transferring majority rights to 3™ party;

Formation of RWA within specified time or three months after
majority of units have been sold.

11.5 The promoter of a real estate development firm has also to maintain a

separate account for each of their projects. A minimum 70 per cent of the

money from investors and buyers will have to be deposited. This money

can only be used for the construction of the project and the cost borne

towards the land. The developers will have to keep informed the buyers of

their other ongoing projects.

11.6 RERA requires builders to submit the original approved plans for their

ongoing projects and the alterations that they made later. Builders also

have to furnish details of revenue collected from allottees, how the funds

were utilized, timeline for construction, completion, and delivery that will

need to be certified by an engineer/architect/practicing chartered

accountant.

11.7 It is responsibility of each state regulator to register real estate projects and

real estate agents operating in their state under RERA. The details of all

registered projects will be put up on a website for public access.
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11.8 Further the regulator will have to ensure protection to buyers in this matter
for five years from the date of possession. If any issue is highlighted by
buyers in front of the regulator in this period including in quality of
construction and the provision of services, the developer will have to

rectify the same within 30 days.

11.9 Developers can’t invite, advertise, sell, offer, market or book any plot,
apartment, house, building, investment in projects, without first registering
it with the regulatory authority. Furthermore, after registration, all the
advertisement inviting investment will have to bear the unique RERA
registration number. The registration number will be provided project-
wise. After registering the project, developers will have to furnish details

of their financial statements, legal title deed and supporting documents.

11.10 If the promoter defaults on delivery within the agreed deadline, they will
be required to return the entire money invested by the buyers along with
the pre-agreed interest rate mentioned in the contract based on the model

contract agreement given by RERA.

11.11 If the buyer chooses not to take the money back, the builder will have to
pay monthly interest on each month delay to the buyer till they get
delivery. After developers register with the regulator, a page will be
created for the builder on the regulatory authority’s website. The developer
will be given login credentials using which it will upload all the
information regarding the registered projects on the regulator’s website.
The number, type of apartments, plots and projects and their completion

status will be updated at a maximum quarterly basis.

11.12 To add further security to buyers, RERA mandates that developers can’t
ask more than 10 per cent of the property’s cost as an advanced payment or

booking amount before actually signing a registered sale agreement.

11.13 The regulator will have the power to impose penalty and courts can fine
and imprison errant builders. The imprisonment can go up to a period of

three years in case of certain matter.

11.14 Section 2(c) of the Act 2016 defines “agreement to sale” means an

agreement entered into between the promoter and the allottee and Section
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13 refrains the promoter from accepting a sum more than 10% of the cost
of the apartment, plot, or building as the case may be, as an advance
payment or an application fee, from a person without first entering into a
written agreement for sale specifically providing therein the particulars of
the development of project including the construction of building and
apartments, along with specifications and internal development works and
external development works, the dates and the manner by which payments
towards the cost of the apartment, plot or building, as the case may be, are
to be made by the allottees and the date on which the possession of the
apartment, plot, or building is to be handed over, the rates of interest
payable by the promoter to the allottee and the allottee to the promoter in

case of default, and such other particulars, as may be prescribed.

11.15 Section 18 of the Act 2016 gives right to the allottee to seek refund of the
amount and compensation if the promoter fails to complete or is unable to
give possession of the apartment, plot or building in accordance with the

terms of agreement for sale duly completed by the date specified therein.

11.16 Section 19(4) of the Act 2016 provides for entitlement of an allottee to
claim refund of amount along with interest at such rate as may be
prescribed and compensation in the manner as provided under the Act
2016 from the promoter, if promoter fails to comply or unable to give
possession of the apartment, plot or building, as the case may be in
accordance with the terms of agreement for sale. Sub Section (6) of
Section 19 further provides that every allottee to make necessary payment

in the manner within the time as specified in the agreement for sale.

11.17 Section 31 of the Act empowers any aggrieved person to file a complaint
with the Authority for the Adjudicating Officer, as the case may be, for
violation or contravention of the provisions of the Act 2016 and Rules and
Regulations made thereunder against any promoter allottee or real estate

agent, as the case may be.

11.18 The State Government in exercise of powers conferred by sub section (1)
of Section 84 read with clause (h) of sub section (2) of the said Section and
sub-section (2) of Section 13 of the Act 2016 framed The Uttar Pradesh
Real Estate (Regulation and Development) (Agreement for Sale/Lease)
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Rules, 2018 (hereinafter referred to as ‘Rules 2018”). Chapter-II of Rules
2018 provides for ‘agreement for sale/lease’ to be executed between the
promoter and an allottee in the form as per Annexure and under the
heading of ‘Terms’ as per clause 1.5, a promoter has been given sole
discretion to give a rebate for early payments of instalments payable by the
allottee by discounting such early payments @ ........ % per annum for the
period by which the respective installment has been preponed and the
provision for allowing rebate and such rate of rebate shall not be subject to

revision/withdrawal, once granted to an allottee by the Promoter.

Rules further provide the mode of payment, compliance of law relating to

remittance, adjustment or appropriation of payments.

Under the heading ‘Time is the Essence’ it has been specifically provided
that the promoter shall abide by the time schedule for completing the
Project as disclosed at the time of registration of the Project with the
Authority and towards handing over the (Apartment/Plot) to the Allottee.
Similarly, Allottee was also required to make payment of the installment
and other dues and to meet the other obligations under the Agreement
subject to the simultaneous completion of construction by the Promoter as

provided in the payment plan.

Rules also provide for construction of the Project/Apartment, possession of
the Apartment/Plot, Representations and Warranties of the promoter,
conveyance of the apartment, maintenance of the building/
apartment/project, defect liability, right to enter the apartment for repairs,
usage, general compliance with respect to the apartment, compliance of
laws, notifications etc by parties, additional constructions, promoter shall

not mortgage or create a charge etc.

11.19 Clause 25 of the ‘Terms’ provides severability to the effect that “If any
provision of this Agreement shall be determined to be void or
unenforceable under the Act or the Rules and Regulations made there
under or under other Applicable Laws, such provisions of the Agreement
shall be deemed amended or deleted in so far as reasonably inconsistent
with the purpose of this Agreement and to the extent necessary to conform

to Act or the Rules and Regulations made there under or the Applicable



21

Laws, as the case may be, and the remaining provisions of this Agreement
shall remain valid and enforceable as applicable at the time of execution

of this agreement.”

11.20 From the examination of the provisions of entire scheme of Act 2016 and
the Rules 2018, it is evident that the agreement for sale is required to be
entered into between the promoter and allottee and they are under
obligation to perform their duties/obligations as per the provisions of the
Act 2016 and Rules 2018. The entire Act does not talk about securing loan
by an allottee through any financial institution and/or for facilitating the
loan, execution of tripartite agreement by allottee, promoter as well as
financial institution and entering into memorandum of understanding with
respect to no pre-EMIs till possession etc. or any assured return or

committed charges.

11.21 In our considered view, the assured return or committed charges, payment
of EMIs by promoter on behalf of buyer etc. are independent commercial
arrangements between the parties which sometime a promoter/developer
offer, in order to attract buyers/investors or users who may invest either in
under construction or pre-launched/new launched projects. Out of these
independent commercial arrangements between promoter and buyer, the
commercial effect would generally involve transactions having profit as
their main aim. Piecing the threads together, therefore, so long as an
amount is ‘raised’ under a real estate agreement, which is done with profit
as the main aim, such agreement between the developer and home buyer
would have the “commercial effect” as both the parties have “commercial”
interest in the same- The real estate developer seeking to make a profit on
the sale of the apartment, and the flat/apartment purchaser profiting by the
sale of the apartment. Whereas the object of promulgation of the Real of
Real Estate (Regulation and Development) Act 2016 aims to create and
ensure sale of immovable property in efficient and transparent manner and
to protect the interest of the consumers in the real estate sector and not to

use the forum for profit purposes/unjust enrichment.

11.22 On the basis of the above, we are of the considered view that there is no

provision under the Scheme of Act 2016 for examining and deciding the
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issues relating to the provisions of assured return/committed charges or
payment of Pre-EMI by promoter for a fixed period or till possession etc.
or commercial effect in an allotment letter/builder buyer agreement for

purchase of flat/apartment/plot. The issue is answered accordingly.

In order to verify the grounds for complaint and relief sought by the
appellant in his online complaint dated 06.03.2022 before RERA, we
checked the copy of online complaint placed on record by the appellant

along with the memo of appeal and found the same as under:--

“Pass an order directing the respondent to pay the
complainant an amount of Rs.3,69,759/- along with interest
and further direct to pay the complainant Pre-possession EMI

)

till the delivery of possession as and when falls due.’

From a perusal of the aforesaid relief it is clear that the appellant, in his
online complaint, has prayed for payment of pre-possession EMI till the
delivery of possession as and when falls due. As observed above, there is
no provision under the Scheme of Act 2016 for examining and deciding
the issue relating to payment of Pre-EMI by promoter for a fixed period or

till possession.

In view of the aforesaid analysis, while upholding the impugned order
dated 14.10.2022 passed by the Regulatory Authority in Complaint No.
NCR144/03/90884/2022, we dismiss the appeal.

No order as to costs.

Dated: 07" May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



