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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW. 
 

RESERVED JUDGMENT 

BENCH-1 

  
 

 Appeal No. 15/2023 

 

1. Dr. Baswaraj Tandur, 

2. Dr. Hifzur Raheman, 

3. Shagufta Nazneen                            ……………Appellants. 

     Versus 

WTC Noida Development Company Pvt. Ltd.        …………Respondent. 

       

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 

1.  Before we proceed to examine the instant matter/issue, we deem it proper 

to place on record that on demitting office by Technical Member from 

26.09.2023 the judicial functioning of the Tribunal had come to stand still 

with effect from 27.09.2023.  On receipt of the notification dated 

28.11.2023 with respect to appointment of Judicial Member,  in the larger 

interest as well as to resume the judicial functioning of the Tribunal and to 

achieve the mandate of Section 44(5) of the Real Estate (Regulation & 

Development) Act 2016 read with Regulation 22 and 25 a Bench 

consisting of Chairman and Judicial Member was constituted vide order 

dated 01.12.2023. The Registry was directed to issue cause list of fresh 

appeals and re-schedule the cause list of pending appeals from 27.09.2023 

on joining of the Judicial Member.  Accordingly an office order dated 

02.12.2023 was issued by the Registrar, which reads as under:-- 
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    OFFICE ORDER 

It is hereby informed to all the concerned that the 
Tribunal was working with single Bench consisting of Hon'ble 
Chairman and Hon'ble Technical Member after demitting office 
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble 
Technical Member also demitted office on 26.09.2023 and 
Hon'ble Administrative Member being on unauthorized leave 
from 30.09.2022 (who finally resigned on 29.10.2023) resulting 
the judicial functioning of the Tribunal to tune to standstill with 
effect from 27.09.2023. 

The State Government vide Notification dated 28.11.2023 
has appointed Hon'ble Judicial Member and as such presently, 
Hon'ble Chairman and Hon'ble Judicial Member having 
judicial back ground are available. 

As per Section 43(3) of the Act 2016 every Bench of the 
Appellate Tribunal is to consist of at least one Judicial Member 
and one Administrative or Technical Member. The Appellate 
Tribunal is required to scrutinize judicially the appeals against 
the order of Regulatory Authority or Adjudicating Officer. Rule 
30 of the Rules 2016 empowers the Appellate Tribunal to call 
upon such experts or consultants from the fields of economics, 
commerce, accountancy, real estate, competition, construction, 
architecture or engineering or from any other discipline as it 
deems necessary, to assist the Appellate Tribunal in the conduct 
of any enquiry or proceedings before it. 

Section 55 of the Act 2016 protects the acts and 
proceedings of the Appellate Tribunal from being invalid 
merely for the reason of any vacancy in, or any defect in the 
constitution of the Appellate Tribunal or any defect in the 
appointment of a person acting as a Member of the Appellate 
Tribunal or any irregularity in the procedure of the Appellate 
Tribunal not affecting the merits of the case. 

Accordingly in the larger interest and expeditious 
disposal of appeals as per mandate of Section 44(5) of the Act 
2016 the Bench for hearing of appeals is constituted with 
Hon'ble Chairman & Hon'ble Judicial Member for judicial 
scrutiny of the appeals and in case any expert 
opinion/assistance is required the same will be taken as per 
provisions of Rule 30 of the Rules 2016 in appropriate cases or 
such cases will be deferred till availability of 
Administrative/Technical Member. 
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On joining of Hon'ble Judicial Member, the Registry is 
directed to issue cause list of fresh appeals and re-schedule the 
cause list of pending appeals from 27.09.2023 and upload the 
same on the website of the Tribunal and also inform all the 
parties/legal representatives about the same. 

This order is issued with the approval of Hon'ble 
Chairman.        
    

The judicial functioning of the Tribunal resumed with effect from 

18.12.2023 after joining of the Judicial Member and the said Bench is still 

continuing on account of non-appointment of Technical and 

Administrative Members.  

2.  Now we proceed to deal with the instant matter.  

3.  This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Dr. Baswaraj Tandur, Dr. Hifzur Raheman and Shagufta 

Nazneen (hereinafter referred to as ‘the appellants’) against the order dated 

04.10.2022 passed by the U. P. Real Estate Regulatory Authority, Regional 

Office, Gautam Budh Nagar (hereinafter referred to as ‘the Regulatory 

Authority’) in Complaint Nos. NCR144/04/91192/2022 (Baswaraj Tandur 

Vs. WTC Noida Development Company Pvt. Ltd.), and 

NCR144/04/92705/2022 (Hifzur Raheman Vs. WTC Noida Development 

Company Pvt. Ltd.) whereby the complaint of the appellants was 

dismissed as premature with liberty to the appellants to file fresh complaint 

after expiry of the promised period of possession.  

 4.  The facts of the case, as culled out from the memo of appeal are that the 

respondent is developing a commercial project (registration No. 

UPRERAPRM5370) over 42 acres of land at Tech Zone IT Park, Greater 

Noida, Gautam Budh Nagar, which consists of four projects, namely (i) 

WTC Noida (UPRERAPRJ3504), (ii) WTC Noida-Cubit 

(UPRERAPRJ3373), (iii) WTC Noida One E (UPRERAPRJ3472) and (iv) 

WTC Noida-Quad (UPRERAPRJ3357).  The present appeal is concerned 

with serial no. (i) WTC Noida (UPRERAPRJ3504) which consists of 7 

different towers i.e. (i) Signature Tower, (ii) Signature Plaza, (iii) 
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Signature Suite, (iv) WTC-A, (v) WTC-B, (vi) WTC-C; and (vii) Tower 1-

D.  The appellants are allottees of commercial spaces/units in serial no. 

(vii) Tower d-D. 

4.1  The appellant no. 1 entered into a revised agreement dated10.01.2019 with 

the Respondent/Developer in respect of non-lockable commercial unit 

bearing Unit No. ID-A-08-101 in Tower 1-D. As per the agreement, the 

total consideration for the said unit was Rs.46,98,400/- (including taxes) 

and envisaged an Assured Returns Scheme whereby returns @ 12% p.a. on 

a monthly basis on total BSP deposited was to be paid by the 

Developer/Respondent to the Appellant. As per the payment plan opted for 

by Appellant No.1, he has duly deposited a total of Rs. 38,03,800/- as 

envisaged in the agreement. 

4.2  The Appellant Nos.2 and 3 entered into a revised agreement on 21.01.2020 

with the Respondent/Developer in respect of non-lockable commercial unit 

bearing Unit No. ID-A-04-046 in Tower 1-D. As per the agreement, the 

total consideration for the said unit was Rs.30,96,563/- (including taxes) 

and envisaged an Assured Returns Scheme whereby returns @ 10% p.a. on 

a monthly basis on total BSP deposited was to be paid by the Developer/ 

Respondent to the Appellant. As per the time-linked payment plan, a total 

amount of Rs. 23,82,408/- has been duly deposited by the Appellant Nos.2 

and 3 as provided in the agreement. 

4.3  After the onset of the Covid-19 pandemic, the Respondent/Developer 

stopped payment of returns as agreed to under the respective agreements. It 

further sought to coerce the Appellants into purchasing a car parking at an 

additional expense. 

4.4 The Appellants herein along with 7 other allottees (hereafter 'other 

allottees') in the WTC Noida Cubit issued a legal notice dated 09.06.2020 

to the Respondent in response to the non-payment of returns and the 

imposition of an additional obligation to purchase car-parking spaces. 

Pursuant to the issuance of legal notice by the allottees including the 

Appellants herein, the Respondent/Developer negotiated with each one of 

them and reached to a settlement with each allottee on distinct terms. 
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4.5 In so far as the Appellant No1 is concerned the settlement was concluded 

vide E-mail dated 23.07.2020 and with respect to appellants nos. 2 & 3 the 

settlement was concluded vide E-mail dated 13.07.2020. Similar 

settlements were entered into on different dates by the 

Developer/Respondent with the other allottees who had issued the legal 

notice dated 09.06.2020. 

4.6  In the meanwhile, the Appellants and the other allottees inspected the 

documents uploaded by the Developer/Respondent on the UP RERA 

website and realized that in respect of WTC Noida (UPRERAPRJ3504), 

consisting of 7 towers: 

i.  Rs. 1281.50 crores was collected by the Developer / Respondent for 

allottees. 

ii.  70% of the said amount being Rs. 897 crores approx. was required to 

be maintained in the escrow account, which could only be withdrawn 

proportionate to the progress in construction. 

iii  Despite the Developer's own documents showing that only 55% of the 

construction was completed, which entitled the Developer/ 

Respondent to proportionately withdraw only Rs.493 crores 

(approximately), the developer had withdrawn almost all the money 

and has left only about Rs.35 lakhs in the designated escrow account. 

iv. This shows that almost Rs. 404 crores were siphoned off by the 

Developer. 

4.7 Similarly, in respect of WTC Noida - Cubit (UPRERAPRJ3373), the 

documents uploaded in the UP RERA portal revealed the following: 

i. Rs. 113 crores was collected by the Developer/Respondent. 

ii.  Though 70% of the said amount, being 79 crores ought to have been 

maintained in the designated account, the developer has siphoned of 

the entire amount and left only about Rs.5 lakhs in the escrow 

account, despite 0% of the construction work having been completed. 

4.8 The Appellants and other allottees shocked by the siphoning off of the 

amounts/funds received by the Developer/Respondent, issued a legal 
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notice dated. 19.01.2022 to the Respondent/Developer highlighting the 

egregious violations of the Act committed by it. 

4.9  Surprisingly, the Developer/Respondent instead of responding to the said 

legal notice dated 19.01.2022 rushed to file Complaints on 08.02.2022 as 

well as on 16.02.2022 before the UP RERA Authority, Gautam Buddha 

Nagar, against the Appellants as well as other allottees, praying for a 

direction to restrain the Appellants and the other allottees, who had issued 

the legal notice dated 19.01.2022, from filing Complaints against the 

Developer/Respondent. 

4.10 The 5 allottees in WTC Noida - Cubit, who had also issued the legal notice 

dated 19.01.2022 against the Developer, filed their Complaints U/s 31 of 

the Act. 

4.11The Appellants herein and two other allottees who had invested in Tower 

1-D of WTC Noida (UPRERAPRJ3504) filed similar Complaints U/s 31 

of the Act praying for similar reliefs. 

4.12 The Appellants herein filed a consolidated reply dated 19.04.2022 to the 

Complaints filed by the Developer on 08.02.2022 as well as on 

16.02.2022. 

4.13 While the Complaints of the Allottees were pending and yet to be listed 

before the Ld. Bench, the Complaints filed by the Developer were listed 

for hearing on 22.04.2022. The Allottees in the said proceedings drew the 

attention of the Ld. Bench to the egregious violations of the RERA Act 

committed by the Developer/Respondent. The Ld. Bench in its order 

observed that it was alleged by the allottees that funds in the prescribed 

account of WTC Cubit as well as Tower 1-D are insufficient, hence it was 

prima facie clear that the Developer has diverted the funds and the allottees 

have requested a forensic audit. It directed that a copy of the order be sent 

to the Secretary for conducting a forensic audit. 

4.14 Thereafter the Developer/respondent filed an application seeking to 

withdraw all the Complaints filed by it against all 9 allottees who had 

issued the legal notice dated 19.01.2022. Thereafter, the Ld. Bench issued 
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an order dated 17.05.2022 permitting the Developer to withdraw its 

Complaints. 

4.15 Subsequently, the Complaints filed by the allottees of WTC Noida Cubit 

came up for hearing on 18.05.2022, wherein the Ld. Bench was pleased to 

direct as follows: 

        ".....RERA technical committee after conducting an on-site 

inspection of the project, should make available the report of 

progress of construction work and development work in the project 

to the Bench..." 

4.16 Pursuant to the aforesaid order, site inspection was carried out on 

26.05.2022 in respect of both WTC Noida and WTC Noida Cubit and the 

report was uploaded on the UP RERA website. 

4.17 Thereafter, the Complaints filed by the 5 WTC - Noida Cubit allottees were 

listed only once on 03.06.2022, post which the then Ld. Member, Shri 

Bhanu Pratap, retired and since then complaints have not been listed even 

once. However, the next date of hearing notified is 12.12.2022. 

4.18  The Complaints filed by the Appellants herein and 2 other allottees in 

Tower 1-D on 10.04.2022 were listed for hearing on 14.07.2022 before 

Bench 1-A presided by the Ld. Chairperson, UP RERA, on which date the 

Developer was directed to file its reply. 

4.19  The Respondent/Developer filed its replies to the above Complaints on 

09.08.2022 repeating verbatim the averments made in its complaints which 

it withdrew on 17.05.2022. 

4.20 The Appellants and the two other allottees filed common Written 

Submissions on 12.09.2022. 

4.21  The Complaints of the Appellants along with 2 other allottees were listed 

for hearing on 14.09.2022. For the first time, the Ld. Chairman himself 

objected to the maintainability of the complaints on the ground that he 

lacked authority to decide the complaints and passed the following order: 

      "...It was informed by the Complainants that the funds received by the 

opposite party for the construction of the project have been illegally 
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used for some other purpose, for which a request has been made to 

investigate from RERA administrative side and take punitive action.." 

4.22 The Respondent/Developer filed its written arguments dated 28.09.2022 

reiterating the contents of its written statement/reply. The Appellants along 

with 2 other allottees once again filed their common written submissions 

"supplementing the earlier written submissions and categorically pointing 

out therein that the complaints have not been filed seeking any 

administrative action but have been filed categorically invoking the quasi-

judicial powers of the Ld. Authority in terms of Section 31 of the RERA. 

4.23 To the utter shock of the Appellants herein, the Ld. Bench 1-A, instead of 

deciding the 4 complaints in respect of which common written submissions 

were filed twice (one dealing with the merits of the case and another 

dealing with the authority of the Ld. Authority to decide the issue), 

detached the complaints filed by the Appellants herein from the complaints 

filed by 2 other allottees and linking it with the "lead matter' concerning a 

completely different project, dismissed the same as 'pre-mature. 

4.24  The Appellants, therefore, are left with no option but to prefer the instant 

Appeal under section 44(1) of the Act. 

 
5.  The appellants have challenged the impugned order dated 04.10.2022 

passed by the Regulatory Authority on the following grounds:-- 

(1)  Because the Ld. Bench has passed a completely perverse common 

order dated 04.10.2022, whereby the Complaints filed by the 

Appellants herein were dismissed as premature. 

(2)  Because the instant Complaints were part of a group of four similar 

Complaints being heard together and in respect of which common 

written submissions as well as common supplementary written 

submissions were filed. 

(3)  Because the Ld. Bench post conclusion of hearing and after reserving 

its order dated 14.09.2022, separated the present Complaints of 

Appellants from the other two similar Complaints and dismissed the 

former as being 'pre-mature". 
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(4)  Because the perversity in the impugned order can further be seen from 

the fact that the other two similar Complaints, which were heard 

together with the present complaints, have subsequently been 

'allowed' vide order dated 02.11.2022 and refund directed to be made 

"within 45 days after the date of completion of the project i.e. 

31.12.2024". 

(5)  Because the Ld. Bench has erroneously treated the Complaints of the 

Appellants as similar to a Complaint filed by one Surabhi, (Complaint 

No. NCR144/05/93384/2022) in respect of WTC Noida CBD, which 

is a project located almost 17 kms away. 

(6)  Because the Ld. Bench treated the abovementioned Surabhi's 

Complaint as the "lead matter and without any discussion or reference 

to a single averment made in the Complaints filed by the Appellants 

herein, has proceeded to dismiss the same along with the lead 

complaint as being premature. 

(7)  Because the impugned order is completely perverse since the Ld. 

Bench failed to appreciate that not only was the 'lead Complaint' not 

in respect of any projects being developed by the developer in the 42 

acres of land at Tech Zone IT PARK, Gautam Buddha Nagar, Greater 

Noida, but was in respect of a project in WTC Noida CBD which is 

located in Sector 132, Noida, which is almost 17 kms apart. 

(8)  Because the lead complaint' sought for refund on account of 

delay/stoppage in construction, which however was not the ground on 

which the Appellants had sought refund. 

(9)  Because the Appellant's Complaints were on account of the brazen 

violation of the RERA Act by the developer including but not limited 

to the siphoning of funds (more than Rs. 400 crores) from the 'escrow 

account. 

(10) Because in view of the allegations made by the Appellants, their 

Complaints ought not to have been dismissed as being 'pre-mature". 

(11) Because unlike the averments in the 'lead matter' which was only in 

respect of refund of money for stoppage/delay in construction, the Ld. 
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Bench turned a Nelson's eye to the averments of brazen violation of 

the provisions of the RERA Act by the Respondent on three counts 

namely: 

(i)  Siphoning off of the entire amounts from the escrow account in 

the teeth of the mandatory stipulation of Section 4(2)(1)(D) of the 

RERA Act, 2016, requiring to maintain 70% of the amount 

collected, which could only be withdrawn in proportion to the 

progress of the construction; 

(ii) Failure to provide "the stage wise time schedule of completion of 

the project" in violation of the stipulation prescribed under 

Section 11(3)(b) r/w Section 19(2) of the Act, requiring the 

promoter to do so; 

(iii) Failure to "enable the formation of an association" of allottees etc. 

in gross violation of Section 11(4)(e) r/w Section 19(9) of the 

Act. 

(12) Because it was alleged in the Complaints that the total amount 

collected for the entire project is Rs.1281.50 crores and in terms of the 

RERA Act, 70% of the said amount i.e. Rs.897.05 crores was to be 

maintained in the escrow account, which could only be withdrawn in 

proportion to the progress in construction. 

(13)Because it was further alleged that the documents uploaded by the 

Promoter on the RERA portal i.e. Architect's Certificate, Engineer's 

Certificate, as well as the CA Certificate, unmistakably show that only 

about 55% of the construction work has been completed which 

entitled the Promoter to proportionately withdraw only Rs. 493 crores, 

while Rs. 404 crores should have been maintained in the escrow 

account. 

(14) Because it was seen instead that the Respondent/Promoter has 

withdrawn almost the entire amount i.e. Rs. 896.70 crores while more 

than 40% construction is still pending and has merely left approx. Rs. 

35 lakhs in the said account. 
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(15)Because when the violations by the Respondent Developer were 

brought to the notice of Hon'ble Bench No. 3 i.e. the predecessor 

Bench, in a separate Complaint being Complaint No. NCR 

144/03/91194/2022, the Hon'ble Bench vide its order dated 

24.05.2022 directed the RERA Technical Team to immediately carry 

out spot inspection of the project. 

(16) Because pursuant to the order dated 24.05.2022, the inspection was 

carried out on 26.05.2022 and the report was submitted on 

28.05.2022, a perusal of which brings to fore the following: 

- That the Promoter is required to construct 7 different commercial 

towers in the project namely, (i) Signature Tower, (ii) Signature 

Plaza; (iii) Signature Suite; (iv) WTC-A; (v) WTC-B; (vi); WTC-

C; and (vii) Tower1-D. 

- That the start date for the project was 20.06.2014 and the end date 

is 30.06.2025 (11 year period). 

- Despite claiming that construction in respect of 3 towers i.e. WTC 

A, WTC-B, WTC-C is completed, the Promoter failed to produce 

Aanshik Abhyog Patr' during the inspection. 

- In so far as the remaining four towers are concerned, the 

observations in the report are as follows: 

i. SIGNATURE SUITES - Only 60% excavation work done. 

ii. SIGNATURE PLAZA - No work done at all. 

iii. WTC Signature (B+G+16) Columns and beams were completed 

upto 16th floor and brickwork upto 8th floor. Work in respect of 

8 lifts, flooring, common area, electric work, internal fittings, 

plumbing, door frame, railing fixing, fire-fighting etc. not 

commenced. 

iv.  TOWER 1-D (B+G+10) - Only structure work (column and 

beam) upto the ground floor. No brickwork has been started yet. 

- That apart, it was also noticed during the inspection that work 

towards boundary wall, road, footpath, sewer, drainage, street 
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light, park, rain water harvesting, DG, transformer, fire-fighting 

had not started. 

- That the validity of the approved map expired on 29.11.2021. 

- That the Promoter had uploaded his QPR only upto 31.12.2021 in 

the UP RERA portal and not thereafter. 

(17) Because despite the RERA Technical Committee Inspection Report 

dated 26.05.2022 being brought to the notice of the Ld. Bench No. 1-

A, which was hearing the matter post retirement of the presiding 

officer in Bench No. 3, by way of written submissions filed on 

12.09.2022, the Ld. Bench No. 1-A has not even bothered to advert to 

the same and has casually dismissed the Complaints on the perverse 

ground that they were 'pre-mature". 

(18) Because the Respondent has siphoned off all money in other projects 

as well which was brought to the notice of the Ld. Bench. 

(19).Because the Appellants also brought to the notice of the Ld. Bench 

that in respect of separate project, WTC CUBIT, (UPRERAPRJ3373) 

by the same Developer, similar Complaints have been filed by five 

other allottees wherein, based on the documents uploaded in the 

RERA portal, it was brought to the notice of the Ld. Authority that 

while the construction work was at 0%, the Developer had siphoned 

off the entire Rs.113 crores collected from the allottees and has left 

only Rs. 5 lakhs in the escrow account. 

(20)Because in respect of another project namely, 

WTCCBD(UPRERAPRJ17623), the documents uploaded in the 

RERA portal show that while the total amount collected is Rs. 604.40 

crores and the total construction is merely 10.4%, the developer has 

already siphoned off the entire amount and only Rs. 4 lakhs remain 

therein. 

(21) Because in view of the allegations of siphoning off of money which 

event has already taken place, it could not have been said that the 

Appellants Complaints were pre-mature in any manner. 
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(22) Because by dismissing the Appellants’ Complaints the Ld. Authority 

has abdicated its statutory duties of protecting the interests of the 

allottees from unscrupulous builders. 

(23) Because the Respondent has failed to comply with the mandate of 

Section 11(3)(b) r/w Section 19(2) of the RERA Act, 2016. 

(24)Because the Respondent has failed to make available to the 

Complainant the stage wise time schedule of completion of the project 

including the provisions for civic infrastructure like water, sanitation 

and electricity in terms of Section 11(3)(b) r/w Section 19(2) of the 

RERA Act, 2016 

(25) Because the Respondent has failed to take any steps towards the 

formation of an association of allottees in terms of Section 11(4)(e) 

r/w Section 19(9) of the Act. 

(26) Because the reliefs sought in the Complaints have been completely 

ignored. 

(27) Because the Ld. Authority below in utter disregard to the averments of 

the Appellants herein has casually dismissed the Complaints as being 

'pre-mature' by erroneously confining itself to the "lead matter' 

thereby allowing the Respondent Developer to go scot-free despite 

siphoning off the entire amount collected from allottees apart from 

other violations of the RERA Act. 

6.  The appellant has prayed for the following reliefs:--  

(1)  Allow the present Appeal and set aside the Impugned Order dated 

04.10.2022 passed by the Ld. Bench 1-A, UPRERA Authority, 

Gautam Buddha Nagar, uploaded on 20.10.2022, in Complaint Nos. 

NCR144/04/91192/2022 and NCR144/04/92705/2022; and  

(2) Grant relief in terms of the prayers sought for in Complaint Nos. 

NCR144/04/91192/2022 and NCR144/04/92705/2022; and 

(3) Pass any other further orders as this Ld. Regulatory Authority may 

deem fit and proper in the facts of the present case and in the interests 

of justice. 
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7.  Sri Arvind Kumar Pandey, Sri Anup Gupta and Sri Aditya Vikram Shahi 

filed their vakalatnama on behalf of respondent and on their request 10 

days’ time was granted for filing objection vide order dated 20.02.2023. 

Again vide order dated 31.03.2023 on the request of Sri Aditya Vikram 

Shahi, 2 days’ time was granted for filing objection while fixing the date 

12.05.2023. On 23.01.2024 no one was present on behalf of respondent. 

Record reveals that the respondent did not file objections to the application 

for condonation of delay as well as grounds of appeal till that date. There is 

a clear mandate under Section 44(5) of the Act, 2016 that endeavour be 

made to decide or dispose of appeal within 60 days from date of its filing. 

Therefore, the Tribunal vide order dated 23.01.2024 stopped the 

opportunity of filing objections on the application for condonation of delay 

as well as grounds of appeal by the respondent.  However, it was open for 

the respondent to make submissions on the basis of available record on the 

memo of appeal as well as on legal issues. 

8.  Heard Sri Javedur Rahman Advocate along with Sri Arpan Prakash 

Srivastava, learned counsel for the appellants.  Sri Pratap Chandra Gautam 

Advocate appeared on behalf of the respondent and submitted that he does 

not want to make any submissions. 

8.1   Sri Javedur Rahman, Advocate along with Sri Arpan Prakash Srivastava, 

learned counsel for the appellant submitted that four applications were 

filed by Dr. Baswaraj Tandur, Dr. Hifzur Raheman & Mrs Shagufta 

Nazneen, Dr. Huma Narjis Fathima and Sarfraz Hasnain Shaikh. The 

complaints of Dr. Baswaraj Tandur and Dr. Hifzur Raheman were heard 

and decided by a composite order dated 04.10.2022 rejecting complaint of 

the complainants.  

8.2  Further submission of the learned counsel for the appellants is that these 

two complaints were clubbed together with other complaint No. 

NCR144/05/93384/2022 of Surabhi, an allottee of WTC Noida CBD & 

Noida whereas the appellants in the instant appeal were allottee of WTC 

Noida Sect Tech Zone, IT Park, Gautam Budh Nagar and the facts of the 

complaint of Surabhi were taken as leading compliant. While rejecting all 

the complaints by a composite order in favour of promoter, the pleadings 
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and facts of the complaints of the appellant were not examined. Grounds to 

this effect taken by the appellant are ground No. 2, 3 & 7. They prayed that 

the order of the Regulatory Authority be set aside and the complaint of the 

appellant be decided in terms of the pleadings in the complaint.  

8.3  It has also been submitted by learned counsel for the appellant that vide IA 

No. 2134 of 2023 under heading ‘Additional Documents’, a copy of 

sublease deed dated 24.05.2017 of appellant No.2 and dated 22.11.2017 of 

appellant No.1 has been placed on record wherein as per clause 5 & 6, the 

offer of possession of the unit for fit out was to be given by 30.11.2019 

plus additional grace period of 12 months. If construction of the 

building/complex is delayed due to any force majeure event(s) then in such 

case the Developer is entitled to reasonable extension of time without any 

penalty and after promulgation of the Act 2016 a registered agreement was 

executed between the parties wherein (page 37) in schedule A, date of 

completion of the project as well as date of completion of the project by 

promoter has been mentioned as 31.12.2024.   

9.  On the basis of pleadings, record and submission as well as examination of 

the impugned order dated 04.10.2022, whereby the complaint of the 

appellants was dismissed as premature with liberty to the appellants to file 

fresh complaint after expiry of the promised period of possession, the only 

issue required to be examined is as to whether the complaint filed by the 

appellants before the Regulatory Authority was premature? 

10.  The examination of the pleadings and record reveals that the agreement 

dated 22.11.2017 was executed between appellant no. 1 and the 

respondent.  Thereafter revised agreement was executed on 10.01.2019 

between appellant no. 1 and the respondent.  The agreement between 

appellant no. 2 (Dr. Hifzur Raheman) and the respondent was executed on 

24.05.2017 and the revised agreement between appellant no. 2 and the 

respondent was executed on 21.01.2020. 

11.  The record further reveals that in the revised agreements of appellant nos. 

1 and 2 the date of completion of the project has been shown as 31.12.2024 

in serial no. 20 of schedule A and transfer date of completion of 

construction of unit has been shown as 31.12.2024 in serial no. 27 of 
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schedule A.  In the complaint filed by the appellants, while seeking refund,  

the date of completion as per agreement was also shown as 30.12.2024 and 

the Regulatory Authority while clubbing the similar issues drew a chart 

showing complaint number, name of complainant, allotted unit number, 

date of allotment  and project completion/date of possession as under:-- 

Sl. 
No. 

Complaint Number. Complainant Allotted 
Unit 
Number. 

Date of 
Allotment. 

Project 
completion/ 
Date of 
Possession 

1 NCR144/05/93384/2022 Surbhi B-02-14a 22.12.2018 27.02.2024 

2 NCR144/04/91192/2022 Basawaraj 

Tandoor. 

ID-A-08- 

101 

10.01.2019 31.12.2024 

3 NCR144/04/92705/2022 Hifzur 

Raheman 

ID-A-04-

046 

21.01.2020 31.12.2024 

 

12.  The Regulatory Authority while examining the issue took note of para 7.1 

of the agreement which states that “Schedule of possession of the unit- The 

Promoter agrees and understands that timely delivery of possession of the 

Unit to the allottee is the essence of the Agreement.  The promoter, based 

on the approved plans and specifications, assures to handover possession 

of unit by the date mentioned at serial no. 20 in schedule A unless there is 

delay due to Force Majeure Conditions. If, however, the completion of the 

project is delayed due to the Force Majeure conditions then the Allottee 

agrees that the Promoter shall be entitled to the extension of time for 

delivery of possession of the Unit, provided that such Force Majeure 

conditions are not of a nature which make it impossible for the contract to 

be implemented.  The Allottee agrees and confirms that, in the event it 

becomes impossible for the Promoter to implement the project due to 

Force Majeure conditions, then this allotment shall stand terminated and 

the Promoter shall refund to the allottee the entire amount received by the 

Promoter in respect of allotment within 45 days from that date.  After 

refund of the money paid by the Allottee, Allottee agrees that he/she shall 

not have any interest, right, claim etc. against the Promoter and that the 

Promoter shall be released and discharged from all its obligations and 

liabilities under this Agreement.  Without subjecting itself to any legal 
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obligation, the promoter has represented that it may offer possession of 

unit to be mentioned at serial no. 27 in Schedule A.  Allottee confirms that 

he has not entered into this agreement/transaction on the basis of the date 

of possession mentioned at serial no. 27 in Schedule A and allottee will not 

raise any grievance or claim any interest in case possession is not offered 

by the date mentioned at serial no. 27 in Schedule A.  Confirmed date of 

offer of possession of it by promoter to allottee remains the date mentioned 

at serial no. 20 in Schedule A.” 

13.  The Regulatory Authority, after examining serial no. 20 of Schedule A, 

wherein the date of completion of the project, as per RERA registration as 

well as date of offer of possession of Unit by Promoter, which in the lead 

complaint is mentioned as February 27, 2024, observed that completion of 

the project and the possession date has been mentioned as February 2024, 

whereas the complainant has filed the complaint for refund before the date 

of possession.  In such a situation the refund of the amount will adversely 

affect the project and will also affect the interests of the allottees who are 

interested to take possession of their unit; and held that the complaint has 

been instituted before the time for giving possession of the unit, due to 

which the complaint is premature.  The Regulatory Authority, while 

dismissing the complaint, gave liberty to the complainant to file fresh 

complaint after expiry of the date of possession.  

14.  On examination we found that in the case of appellant no. 1, at serial no. 

20 of Schedule A the date of completion of project as per RERA 

Registration as well as date of offer of possession of Unit by Promoter is 

mentioned as 31.12.2024 and the same has also been mentioned by the 

appellants in their respective complaints. 

15.  Submission of learned counsel for the appellants that the appellants’ 

complaints were clubbed with the complaint of Surabhi 

(NCR144/05/93384/2022), an allottee of WTC Noida CBD & Noida, 

whereas the appellants in the instant appeal are allottees of WTC Noida 

Sect Tech Zone, IT Park, Gautam Budh Nagar.  On examination we found 

that the issue in the complaints of the appellants was with respect to refund 

before the proposed date of possession and the Regulatory Authority while 
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examining the same took complaint no. NCR144/05/93384/2022 of 

Surabhi as leading complaint and mentioned the facts of the said complaint 

specifically noting that the facts of both these complaints are same.  In our 

considered view the Regulatory Authority has not committed any mistake 

while clubbing the complaints of similar nature.  At this stage we deem it 

proper to cull out the provisions of Section 18(1) of the Act 2016, which 

reads as under:-- 

18. Return of amount and compensation.—(1) If the 

promoter fails to complete or is unable to give possession 

of an apartment, plot or building,—  

(a) in accordance with the terms of the agreement for sale or, 

as the case may be, duly completed by the date specified 

therein; or  

(b) due to discontinuance of his business as a developer on 

account of suspension or revocation of the registration 

under this Act or for any other reason,  

he shall be liable on demand to the allottees, in case the 

allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the 

amount received by him in respect of that apartment, plot, 

building, as the case may be, with interest at such rate as 

may be prescribed in this behalf including compensation in 

the manner as provided under this Act:  

Provided that where an allottee does not intend to 

withdraw from the project, he shall be paid, by the 

promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be 

prescribed. 

16.  The provisions of Section 18(1) of the Act 2016 give unqualified right to 

an allottee to seek refund of deposited amount if promoter fails to complete 

or is unable to give possession of an apartment, plot or building in 

accordance with the terms of the agreement for sale or, as the case may be, 
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duly completed by the date specified therein; and is entitled to receive the 

amount paid by him in respect of the apartment, plot or building, as the 

case may be, with interest as may be prescribed in this behalf, including 

compensation in the manner as provided under the Act. 

17.  In our considered view this right can be invoked by the allottee in the event 

the promoter fails to provide possession within the time promised/in terms 

of the agreement for sale.  In the instant case the date of possession has 

been mentioned by the appellants in their respective complaints as 

30.12.2024.  A chart was also drawn by the Regulatory Authority on the 

basis of pleadings of the complainants, in the impugned order, mentioning 

the date of completion of the project/possession as 31.12.2024.  This date 

is also mentioned at serial no. 20 of Schedule A of the revised agreement 

dated 10.01.2019 of appellant no. 1 and revised agreement dated 

21.01.2020 of appellant no.2. 

18.  In view of the above, we are of the considered view that the complaints of 

the appellants seeking refund were premature.  There is no illegality or 

perversity in the impugned order dated 04.10.2022, whereby the 

complaints of the appellants were rejected being premature and liberty has 

also been given to the complainants/appellants to file fresh complaint after 

expiry of the promised date of possession. Accordingly the appeal has no 

force and is hereby dismissed.  

19.  No order as to costs.  

  
 Dated: 07th May, 2024 
 Shakir    (Sanjai Khare)   (D.K. Arora) 

 

 

 


