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Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1. Heard learned counsels for the parties and perused the record with their

assistance.

2. The appellant-promoter by the instant appeal is assailing the order dated
23.09.2024, passed by the Uttar Pradesh Real Estate Regulatory Authority
(for short, ‘Regulatory Authority’), whereby, the application of the
appellant for registration of real estate project came to be rejected, inter
alia, on the ground that the plot came to be purchased by the appellant
from Ansals after issuance of public notice dated 25.03.2022.

3. The question that arises for consideration is as to whether the Regulatory
Authority was within its power and authority to have rejected the
application of the appellant for registration of real estate project in view of
public notice dated 25.03.2022, or in the alternative, whether the public
notice dated 25.03.2022, issued pursuant to a resolution dated 11.02.2022,
passed by the Regulatory Authority, in its 84™ meeting, is valid and lawful

and within the scope and ambit in terms of Act 2016.

4. The facts, inter se, parties are not in dispute, M/s Ansal Property
Infrastructure Limited (for short, ‘Ansals’) and M/s Pruview Private

Limited, entered into an agreement for sale of 27700 sq. mt. Floor Space



Index (FSI) in commercial Bay-1, situated in API Ansals, Sushant Golf
City, Sultanpur Road, Lucknow. On 25.05.2022, a conveyance deed in
respect of the same parcel of land, bearing plot/survey no. T-8, Sushant
Golf City, Tehsil, Mohanlalganj, Lucknow, came to be executed in favour
of the appellant-promoter by Ansals. Thereafter, appellant-promoter made
an application before the competent authority i.e. Lucknow Development
Authority (LDA) seeking permit for real estate development of a
commercial building at Rs. 150 crores. The competent authority vide
permit dated 01.06.2023 sanctioned the proposed commercial building at
T-8, International Business Bay-1. Sushant Golf City, Lucknow, Hi-tech
Township, Lucknow.

. The sanctioned map/permit was valid until 31.05.2028. The appellant after
obtaining the necessary approvals, filed an application in the prescribed
form on 04.11.2023, before the Regulatory Authority, under Section 4 of
the Real Estate (Regulation & Development) Act 2016 (for short ‘Act
2016’) for registration of the real estate project. The Regulatory Authority
vide communication dated 28.11.2023, raised multiple objections,
including, that the sale-deed of the plot was executed and purchased from
Ansals after issuance of public notice dated 25.03.2022. The appellant
submitted its reply dated 02.12.2023. The respondent-Regulatory
Authority continued to raise repeated objections, finally, after a lapse of
almost ten months, Regulatory Authority passed the impugned order dated
23.09.2024, rejecting the application of the appellant for registration of
their real estate project, primarily on the ground that the purchase of the
Floor Space Index (for short ‘FSI’)/Plot from Ansals was made by the
appellant despite public dated 25.03.2022, whereby, registration of the
project was prohibited on such land by the Regulatory Authority,. The
decision came to be taken pursuant to resolution passed in 155™ meeting of

the Regulatory Authority on 12.09.2024.

In this backdrop, learned counsel for the appellant submits that the public
notification dated 25.03.2022 would not apply on the appellant, for the
reason that the appellant is nowhere, directly or indirectly, connected with
the projects launched and executed by Ansals. It 1s further submitted that
appellant had out-rightly purchased a parcel of land in the Hi-tech
Township, namely, Sushant Golf City, from Ansals. It is submitted that the



commercial project proposed to be launched on the parcel of land, is
exclusively the project of the appellant-promoter and has no nexus, direct

or indirect, with the Ansals. The parcel of land is free from encumbrances.

. It is further submitted that the appellant are owners of the plot and rights,
therein, vests with the appellant-promoter. It is submitted that in terms of
Section 5 of Act 2016, Regulatory Authority could have rejected the
application within one month from the date of application as the
notification dated 25.03.2022, upon which the impugned order rests, was
available at the relevant time. The casual conduct of the Regulatory
Authority in keeping the application pending on irrelevant objections, for
almost ten months, adversely reflects upon their positive obligation to
facilitate and promote real estate development. It is finally submitted that
the public notification does not apply to the appellant, but is confined to
the projects launched and executed by Ansals. In any case, the public
notification 1s beyond the jurisdiction, authority and power of the
Regulatory Authority to pass a sweeping and blanket injunction order,
prohibiting registration of the projects of a promoter, who has purchased
land from Ansals, after the date of the notification. The notification is
unsustainable in the eye of law being taken against the provisions of Act

2016.

. In rebuttal, learned counsel appearing for the respondent-Regulatory
Authority submits that the appeal challenging the impugned order dated
23.09.2024 is based on the public notice dated 25.03.2022, issued by the
Regulatory Authority. The appellant has challenged the public notice by
way of an amendment, but has not challenged the resolution dated
11.02.2022 taken by the Regulatory Authority in its 84™ meeting, which is
at the foundation of the public notification. Hence, it is submitted that the
appeal is not maintainable as the resolution dated 11.02.2022 has not been

challenged.

. It is further submitted that at this belated stage assailing the public
notification dated 25.03.2022, by way of amendment, would be barred by
latches/limitation, for the reason that the public notice was within public
domain since then. In the event, appellant was aggrieved, he should have

raised challenge to the public notification in 2022 itself. It is further



submitted that resolution dated 11.02.2022, followed by public notification
dated 25.03.2022, is valid, lawful and within the ambit, scope of power,
authority and jurisdiction of the Regulatory Authority.

10. Reliance has been placed on Section 32 of Act 2016, providing for
functions of the Regultory Authority for promotion of real estate sector,
which, inter alia, includes, protection of the interest of the
allottees/promoters. Further, Section 34 refers to functions of the
Regulatory Authority, inter alia, to ensure compliance of the obligation
cast upon the promoters and the allottees and to ensure compliance of its
regulations or orders or directions made in exercise of its power under the
Act. It is further submitted that under Section 37, powers have been
conferred upon the Regulatory Authority to issue directions from time to
time for the purpose of discharging its functions and issue such directions
to the promoters as it may consider necessary and such direction would be

binding upon all concerned.

11. In this backdrop, it is submitted by the learned counsel for the respondent
that Regulatory Authority was within its power and authority to have taken
a decision, pursuant to resolution dated 11.02.2022, restraining prospective
promoters and allottees from purchase/investment in the projects of
Ansals. The promoters were cautioned from purchasing FSI from Ansals
and in the event, FSI is purchased, the registration of projects thereon,
would not be accorded to such promoters under Section 5 of the Act 2016,
until Ansals substantially satisfy the amounts due and payable by them. It
is further submitted that public notice dated 25.03.2022 was issued in

public interest.

12. It is finally submitted that the appeal against the public notice issued
pursuant to a resolution of the Regulatory Authority, taken in its 84"
meeting, is neither a direction or order or decision of the Regulatory
Authority, therefore, appeal under Section 44 of Act 2016 is not
maintainable. The resolution, followed by public notice, is a policy

decision of the Regulatory Authority.

13. The objection is not only misconceived, but absurd. It is not being
disputed that the impugned order dated 23.09.2024 rejecting the

application for registration is based upon the public notification dated



25.03.2022. The impugned order independently, does not stand on its own,
but rests on the validity and legality of the public notification which is
based on a resolution of the Regulatory Authority taken in 84" meeting. In
view thereof, the legality of the public notification and the resolution of
the Regulatory Authority is to be tested as to whether such a policy
decision, which is the basis of the impugned order was within the ambit
and scope of Act 2016. A resolution, which is said to be a policy decision
upon which the decision of the Regulatory Authority rests, would have to
be looked into and examined within the four corners of the statutory
provisions to sustain the impugned order. The resolution and the
consequential public notice, which cannot be challenged independently
without there being a cause of action that adversely affects the promoter.
The impugned order rejecting the application of the appellant for
registration gives rise to the cause of action to the appellant, hence,

challenge to the public notice.

14. In the same breadth, learned counsel for the respondent submits that
resolution dated 11.02.2022 passed by the Regulatory Authority in its 84"
meeting has also not been challenged, therefore, without challenging the
resolution, challenge cannot be raised against the public notice and the

impugned order, which is consequential in nature.

15.The stand of the learned counsel for the respondent is self contradictory.
The first leg of the argument is that the public notice and the resolution
(84™) is neither an order/decision/direction, therefore, outside the scope of
Section 44 of Act 2016. In contradiction thereto, it is being argued by the
learned counsel for the respondent that the appellant has not challenged the
resolution which is at the foundation of the public notice and order. In
other words, according to the learned counsel for the respondent, the
impugned rejection order alone is challengeable but not the public notice.
It is on the objection of the learned counsel for the respondent, the public

notice came to be challenged by the appellant.

16. On specific query, learned counsel for the respondent fairly admits that
the resolution taken in 84™ meeting of the Regulatory Authority was not
duly notified (gazette) in terms of Act 2016. The public notice alone was

brought within the public domain by way of publication in dailies, and the



impugned order rests thereon. Further, since public notice is an outcome of
a policy decision, which adversely affects a class of promoters, who
subsequently purchased property from Ansals. The resolution, which is
taken in an administrative decision making process, has been brought on
record by the respondent and flagged to be the foundational basis of the
impugned public notice and impugned order. In that event, it is within the
power, authority and jurisdiction of this Tribunal to examine the legality
and validity of the administrative decision which is being pressed by the
respondent counsel. In the event, it is found that the resolution and
consequential public notice is untenable in law, it is bound to be set aside
for the reason that the resolution has not seen the light of the day, but
Regulatory Authority has made the resolution the basis for passing the
impugned public notice and order. It is settled principle of law that where
an authority is required to do any act/omission, then such act/omission has
to be done in accordance with the statutory provisions governing such

act/omission and not otherwise.

17. The submission of the learned counsel for the respondent that the public
notice dated 25.02.2022 is being sought to be challenged belatedly by the
appellant, by an amendment is misconceived. The delay/latches is to be
computed from the date the cause of action had arisen to the appellant. In
the facts of the case at hand, the relevant date is the date on which the
application of the appellant for registration of his project came to be
rejected 1.e. 23.09.2024, until then appellant had nothing to do with the
public notice. The preliminary objections raised by the learned counsel for
the respondent with regard to maintainability of the appeal and latches

lacks merit, accordingly, rejected.

18. Having regard to the rival contentions, it would be apposite, in the first
instance, to refer to the resolution dated 11.02.2022, agenda no. 84.16,
taken in 84™ meeting of the Regulation Authority, which is at the

foundation of the impugned order. The agenda of the meeting reads thus:
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19.The agenda was with regard to sale and booking of unregistered projects of
Ansals to protect the interest of the present/future allottees and to
formulate a policy in respect thereto. The meeting was presided over by
the Chairman and three Members. The decision taken in the meeting reads
thus:
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20. The decision, briefly stated, records that of the ninety one real estate
projects floated and executed by Ansals, the harassed allottees therein,
have filed complaints with Regulatory Authority. In 1886 matters refund
of the amount deposited by the allottees, along with interest thereon, has
been passed. On non-compliance by Ansals, 567 recovery certificates at
Rs.99.54 crores has been issued. Filing of complaints against Ansals is still
going on unabated. It is further noted that recovery is to be made from the
estate of the Ansals, including, from the property where upon no project
has yet been launched by the Ansals. The properties are being transferred
by Ansals to other promoters. In the event, Ansals transfers such property
to other promoters, then in that event recovery of the amount due from
Ansals would fall short, due to non-availability of sufficient property,

thereby, adversely affecting the rights and interest of the allottees.
21. In view thereof, Regulatory Authority took the following decisions:

(1)  Ansals be informed that in the event it fails to comply with the
earlier orders and refunds the amount due to the allottees, until then

Regulatory Authority would not register any new project of Ansals;

(i1)  Ansals be informed that in the event any promoter purchases FSI
from Ansals, their project would not be registered, until Ansals
sufficiently comply the pending orders passed by the Regulatory
Authority.

(i11)) The decision of the Regulatory Authority be published in dailies
(two Hindi and one English) published from Lucknow, cautioning

the prospective promoters and allottees.

22. Pursuant thereto, impugned public notice dated 25.03.2025 came to be
published in the interest of the general public and promoters to safeguard
and protect their financial interest. The public notice dated 25.03.2022 for

reference 1s extracted:
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23.The Regulatory Authority in its endeavour to safeguard the interest of the
allottees and the prospective promoters, restrained Ansals, though not
directly but indirectly from transferring free from encumbrances property
of their estate to other promoters. The prospective promoters, in turn, have
been cautioned and discouraged not to invest/purchase property from
Ansals, in Sushant Golf City, and if they do so, the projects to be launched
thereon by such promoters, would not be registered under Act 2016, until

Ansals substantially satisfy the amount due to be recovered from them.

24. In other words, Regulatory Authority in purported exercise of powers and
authority under Act 2016, has implicitly restrained the purchase and sale of



10

property from Ansals by promoters by ordering that the projects proposed
to be launched on such property, purchased from Ansals, the registration
of the project thereon, would be kept in abeyance until Ansals satisfy the
decree. To put it differently, Regulatory Authority has adopted a novel
method, which is in conflict with law, to execute its judgement and orders
(decree) against the judgement debtor (Ansals) by refusing to register the
projects of such promoters, who are absolute owners of the property
purchased by them from Ansals free from encumbrances. Further, public
notice cautions and restrains the public at large not to invest in the project
of such promoters who have purchased FSI from Ansals. It is not the case
of the respondent-Regulatory Authority that the parcel of land purchased
by the appellant from Ansals suffers from any encumbrances or was
attached in recovery proceedings, before the sale, to satisfy the judgement
debt. Further, it is not the case of the respondent-Regulatory Authority that
appellant-promoter is a consortium/subsidiary and associate entity of
Ansals through collaboration agreement/understanding or other forms of
arrangements, having collective obligation along with Ansals to satisfy the
decree/judgement debt, which is subject matter of pending recovery

proceedings.

25. We have carefully perused the conveyance deed dated 25.02.2022
executed by Ansals, transferring the parcel of land/FSI in Sushant Gold
City, to the appellant for Rs. 15/- crore, for commercial land use. The
impugned public notice, ipso facto, does not directly prohibit transfer of
property by Ansals, but explicitly restrains purchase thereof by third party.
Further, restrains the public to invest in the property/FSI purchased from
Ansals by promoter. The penultimate (fifth) para of the public notice
literally prohibits the public at large not to invest in the projects launched
by promoters on plots/FSI purchased from Ansals. The prohibition has
serious ramification on projects, as it is not clear from the notice, that the
prohibition would apply prospectively, or it takes under its fold all projects
launched by promoters on plots/FSI purchased from Ansals before the
public notice was published. Such power and authority is not vested with
the Regulatory Authority, or as a matter of fact, with the Government,

prohibiting sale and purchase of property vesting in private hands.
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26.The mischief that the impugned public notice does, under the garb of
protecting the interest of the allottees/promoters, is prohibiting/injuncting
the registration of projects to be launched on such property. In other
words, the fundamental right, of the citizen to trade and business has been
restrained by the Regulatory Authority in purported exercise of its power
and authority to regulate the real estate project and to protect the interest of
the consumers. The tenor and purport of the impugned public notice is to
press for recovery of money due from Ansals, by coercing private parties
to mount pressure upon Ansals to satisfy the judgment debt, in case they
desire to register their project. To put it differently, the payment of money
by Ansals has been made a condition precedent for registration of the
projects of promoters. The course adopted by the Regulatory Authority is
against the provisions of law and against the object of Act 2016.

27. The application for registration of the project dated 04.11.2023, filed by
the appellant came to be rejected, pursuant to a resolution dated
12.09.2024, passed by the Regulatory Authority in its 155" meeting,

agenda no. 17, pertaining to the project of the appellant. The resolution
dated 12.09.2024 is extracted:

17. M/s Urbanic Developers and Co. @ URAHT Urbanic Interio
(ID889524)
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28. The decision of the Regulation Authority came to be communicated by
the impugned order. On bare perusal of impugned order dated 23.09.2024,
it records, therein, that the application for registration was made by the
appellant on 04.11.2023 (ID-889524), the appellant vide letter dated
28.11.2023 was called upon to satisfy the seven objections noted therein.
Thereafter, vide communication dated 16.12.2023, Regulatory Authority
informed the appellant to remove four objections noted in the
communication. The principal objection was with regard to purchase of the
property after issuance of public notice dated 25.05.2022, other objections
included statements of bank accounts not uploaded; e-mail 1.d. of the bank;
balance-sheet for financial year 2022-23 and ITR for assessment year
2023-24 of the firm; CA certificate and uploading Fire NOC. The
impugned order, further, records that the Regulatory Authority in its 136,
141 and 151 meetings, held on 27.12.2023, 12.03.2024 and 25.07.2024
respectively gave an opportunity to the appellant for personal hearing. The
appellant was absent in 151" meeting on 25.07.2024, thereafter,
Regulatory Authority held its 155" meeting on 12.09.2024, wherein,
appellant participated. The objections of the appellant was taken notice of
and was duly considered, in particular, pertaining to the unregistered
agreement to sale; the impugned public notice remained unchallenged
before any forum, including in appeal under Section 44 of Act 2016;
reference was made to the provisions of Transfer of Property Act 1882,
wherein, Sections 17 and 49 was noted, mandatorily requiring registration
of the agreement for sale. The agreement for sale being un-registered

under the Registration Act 1908, was not admissible in law.

29.Finally, in para-10 of the impugned order, the basis primarily for rejection
of the application was for the reason that since appellant was unable to
furnish any explanation with regard to execution of the sale-deed of the
property purchased from Ansals after two months from the publication of
impugned public notice dated 25.03.2022, accordingly, the application for
registration came to be rejected. It is, further, noted therein that the
appellant had not rectified the defects, pertaining to statement of accounts,
Fire NOC as pointed earlier. The basis for rejection of the application for
registration, therefore, primarily rests upon the purchase of property from

Ansals after publication of the public notice. The other reasons are
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technical and curable and not of such nature that would warrant rejection

of the application for registration.

30. In order to examine the legality and validity of the impugned public
notice, it would be apposite to refer to the provisions of the Act 2016, rules
and regulations made thereunder. Section 34 of Act 2016 provides for
functions of the Authority, which, inter alia, includes to register and
regulate the real estate projects under the Act to ensure compliance of its
regulations or orders or directions made in exercise of its power under the

Act. The relevant provision of Section 34 is extracted:

34. The functions of the Authority shall include—

(a) to register and regulate real estate projects and real estate
agents registered under this Act;

(f) to ensure compliance of the obligations cast upon the promoters,
the allottees and the real estate agents under this Act and the rules
and regulations made thereunder;

(g) to ensure compliance of its regulations or orders or directions
made in exercise of its powers under this Act;

31. Further, Section 37 confers power upon Regulatory Authority to issue
such directions from time to time to the promoters or allottees for the
purpose of discharging its functions under the provisions of Act, rules or
regulations made thereunder, such directions shall be binding on all

concerned. Section 37 is extracted:

37. The Authority may, for the purpose of discharging its functions
under the provisions of this Act or rules or regulations made
thereunder, issue such directions from time to time, to the
promoters or allottees or real estate agents, as the case may be, as
it may consider necessary and such directions shall be binding on
all concerned.

32. On conjoint reading of Sections 34 and 37, one of the primary functions
of the Authority is to register and regulate real estate projects. Further, for
the purpose of discharging its functions, Regulatory Authority can issue
directions from time to time to the promoter/allottee which shall be
binding. In view thereof, Regulatory Authority was within its jurisdiction,
while exercising power under Section 5 of Act 2016, in rejecting the

application for registration of the appellant, provided the application was
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not in conformity with the provisions of the Act or rules or regulations

framed thereunder.

33. The primary issue in the given facts that arises for consideration is
whether the reasons stated in the impugned order, for rejection of the
application for registration is lawful, valid and within the scope and ambit

of the provisions of Act 2016 or rules or regulations framed thereunder.

34.The principal reason assigned by the Regulatory Authority, for rejecting
the application of the appellant is that since the appellant purchased a
parcel of land on 25.05.2022 from Ansals, despite the Regulatory
Authority having duly notified on 22.03.2022, that it would not register the
project of such promoter on such a land. In other words, the project
launched by a promoter on the plot purchased prior to the impugned public
notice dated 25.05.2022 would qualify for registration, whereas, project
launched on land purchased from Ansals thereafter stand disqualified for
registration. In either case the amount due and recoverable from Ansals for
default would remain unsatisfied for the reason that Regulatory Authority
had failed to press the recovery of the dues in accordance with law against
the estate of Ansals. The promoters on having purchased land from Ansals,
free from encumbrances, have been penalized for no fault of theirs. The
impediment is the public notice dated 22.03.2022 and the general direction
to the general public not to invest in projects launched by promoters on
land/FSI purchased from Ansals. The public notice does not clarify that it
would apply prospectively on future project. In other words, the purpose of
the impugned public notice is to coerce Ansals to substantially satisfy the
judgment debt, failing which, the prospective buyers of land would suffer.
Such a course adopted by Regulatory Authority is against the provisions of
Act 2016, rules and regulations framed thereunder. The learned counsel for
the respondent despite repeated query is unable to inform whether the land
purchased by the appellant is free from all encumbrances, or, on the date

of purchase there is any charge/attachment of the plot.

35. It would be apposite to refer to some provisions of Act 2016, relevant for
the purposes of the case at hand, and examine whether the impugned order
based on the policy decision of Regulatory Authority is lawful and valid.

Section 4.



4. (1) Every promoter shall make an application to the Authority for
registration of the real estate project in such form, manner, within
such time and accompanied by such fee as may be specified by the
regulations made by the Authority.

(2) The promoter shall enclose the following documents along with
the application referred to in sub-section (1), namely:—

(c) an authenticated copy of the approvals and commencement
certificate from the competent authority obtained in accordance
with the laws as may be applicable for the real estate project
mentioned in the application, and where the project is proposed to
be developed in phases, an authenticated copy of the approvals and
commencement certificate from the competent authority for each of
such phases;,

(d) the sanctioned plan, layout plan and specifications of the
proposed project or the phase thereof, and the whole project as
sanctioned by the competent authority;

(f) the location details of the project, with clear demarcation of land
dedicated for the project along with its boundaries including the
latitude and longitude of the end points of the project;

() a declaration, supported by an affidavit, which shall be signed
by the promoter or any person authorised by the promoter,
stating:—

(A) that he has a legal title to the land on which the development is
proposed along with legally valid documents with authentication of
such title, if such land is owned by another person;

(B) that the land is free from all encumbrances, or as the case may
be details of the encumbrances on such land including any rights,
title, interest or name of any party in or over such land along with
details,

15

36. On perusal of Section 4, read with, Rule 22(3) of the U.P. Real Estate
(Regulation and Development) Rules 2016 (for short ‘Rules 2016°),

mandates that every promoter shall make an application to the Regulatory

Authority for registration of the real estate project, enclosing, inter alia, the

following documents:

(1)

copy of approvals and commencement certificate from the

competent authority;

(1)  sanctioned plan, layout plan, specification of the project;

(iii)

and boundaries;

location details of the project along with demarcation of the land
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(iv) adeclaration, supported by an affidavit stating:
(a) he has legal title to the land, with legally valid documents;
(b) land is free from all encumbrances.

37. Rule 22(3) of Rules 2016, confers power upon the Regulatory Authority,
to review the documents submitted by the promoter for registration of the

project. Sub rule (3) of Rule 22 is extracted:

“22(3) On receipt of the application in prescribed form and complete in all
respects under Section 4 read with Rule 3, for registration of a project, the
Authority may review the documents submitted along with the application
under Rule 3 and enquire, inter alia, into the following matters and such
other matters, as it may consider necessary, prior to grant of registration

within the time specified under sub-section (1) of Section 5, namely:

(a) The nature of rights and interest of the promoter to the land which is

proposed to be developed;
(b) Extent and location of area of land proposed to be developed;
(¢) Layout plan of the project;

(d)Financial, technical and managerial capacity of the promoter to

develop the project;

(e) Plan regarding the development works to be executed in the project;

and
(f) Conformity of development of the project with neighbouring areas.

38. The legislature under Section 4 mandates the documents/approvals that
are to be enclosed by the promoter along with the application for
registration of the project. Further, Rule 22(3) confers power upon the
Regulatory Authority to review the documents for its satisfaction and to
enquire in the matters provided thereunder or such other matters it may
consider necessary prior to grant of registration. The enquiry, inter alia,

would include whether the parcel of land is free from all encumbrances.

39. Section 5 of Act 2016 confers power on the Regulatory Authority to reject

the application within thirty days, for reasons to be recorded, if such an
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application does not conform to the provisions of the Act or the rules or
regulations made thereunder. In other words, application for registration
can be rejected by the Regulatory Authority only if such an application
does not conform to the ‘provisions of Act, rules or regulations made
thereunder’, and not otherwise [Section 5(1)(b)]. The Regulatory Authority
is required to satisfy itself upon review/enquiry with regard to the
documents enclosed by the promoter as mandated under Section 35, read
with, Rule 23. The provisions does not confer any discretion, whatsoever,
upon the Regulatory Authority to keep in abeyance/prohibit registration of
projects so as to press execution of its judgment and orders (decree)
against the defaulter promoter (Ansals), thereby, explicitly prohibiting sale
and purchase of its (Ansals) property to third party for development, and
directly prohibiting investment/registration of projects on such property.
The course adopted by the Regulatory Authority is unknown in law, rather,
the law pertaining to execution and recovery of judgement debt against the
judgement debtor is mandated otherwise. It, therefore, follows that any
order/notification/resolution/policy of the Regulatory Authority would not
be in public interest, rather, it would be against public policy being in
gross violation of the statutory provisions of Act 2016, read with, the
enactments, in particular, pertaining to execution. It is not the case of the
respondent that the Regulatory Authority had succeeded in recovering the

due amount from Ansals after issuance of the public notice.

40. Section 40 of the Act 2016, read with Rule 23 and Rule 24 of Rules 2016,
provides for recovery of interest or penalty or compensation from the
promoter in such manner as may be prescribed as an arrears of land
revenue. Further, any order or direction to any person/promoter to do any
act, which it is empowered to do under the Act, rules or regulations, then
in case of failure to comply, the same shall be enforced in such manner as

may be prescribed [Sub Section (2) of Section 40].

41.The manner and mode for recovery, and or, compliance of order/direction
of the Regulatory Authority has been prescribed under Rule 23 and 24 of
Rules 2016. For recovery of the amount due as arrears of land revenue
shall be executed/carried out in the manner provided in ‘local laws’ [Rule
23] 1.e. under the provisions of U.P. Land Revenue Code 2006 (for short,

‘Revenue Code’) The manner for implementation of order, direction or
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decision of the Regulatory Authority for the purpose of Section 40(2),
shall be enforced by the Regulatory Authority in the same manner as if it
were a decree and order made by the principal civil court in a suit. In other
words, Order 21 of Code of Civil Procedure, 1908 (CPC) and the
principles enshrined, therein, for execution of money decree/property or

compliance of order/direction would apply.

42. The provisions of Order XX1 C.P.C., read with Rule 24 of Act 2016,

inter alia, confers the following powers to execute the orders:

(1)  summons to judgment-debtor to appear and show-cause as to
why the judgement debtor may not be committed to suffer prison ;
arrest and detention (Rule 40(3); warrant of arrest (Rule-37);
committing judgement debtor to suffer civil prison (Rule 40);
attachment and sale of property (Rule 64); private transfer of the
property attached, is void against all claims enforceable under

attachment (Section 64 C.P.C.)

(1) recovery as arrears of land revenue is exclusively conferred
upon the Revenue Authority under the Revenue Code. The process
commences with the issue of demand notice by the Regulatory
Authority followed by citation of recovery issued by the Revenue
Authority. The process would include attachment of property of

judgment debtor followed by auction.

43. The Revenue Code and the CPC (Order 21) nowhere prohibits sale and
transfer of property by the judgment debtor which being free from

encumbrances i.e. not suffering attachment/charge thereon.

44.In the given facts of the case in hand, Regulatory Authority has over
stepped its jurisdiction by imposing a condition precedent that until
defaulter Ansals substantially satisfy the decree (judgment and orders)
pending execution at Rs.100 crore, Regulatory Authority prohibited
registration of projects of such developers/promoters (third party) who
have purchased land from Ansals, apprehending that upon sale/transfer of
land by Ansals would jeopardize the recovery of the amount due. The
Regulatory Authority seeks to justify its policy decision, followed by the

impugned order, under the cloak of public interest, to safeguard the
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interest of the allottees/consumers of real estate. On the contrary,
Regulatory Authority has expressed and exposed its failure/inability to
execute the decree against the estate of Ansals in accordance with law, and
shifted the onus upon prospective buyers of land to persuade/compel
Ansals to satisfy the decree, failing which, the promoters would suffer the

consequence i.e. prohibition of registration of the project.

45.0n careful scrutiny, the impugned rejection order is primarily based on the
impugned public notification, restraining registration of projects in respect
of those promoters, who have purchased land from the defaulting Ansals
after publication of the notification. The public notification, is being
argued by the learned counsel for the respondent, was issued in public
interest to safeguard the interest of prospective promoters/allottees. The
purpose and object of the public notice may be laudable, but the public
notification primarily seeks to execute the recovery of the amounts due
and payable by defaulting Ansals. The substantial compliance of the
decree by the transferor (Ansals) has been made a condition precedent for
according registration to the projects of such promoters (transferee), who
have purchased land from Ansals. It is thus explicit and writ large that the
public notice has not been issued in public interest, rather, to safeguard the
interest of the Regulatory Authority which miserably failed to execute the
recovery certificates and recover the judgement debt from Ansals in
accordance with law. Whereas, Act 2016, read with, rules framed
thereunder, in particular Section 40, read with, Rules 23 and 24 of Rules
2016, explicitly provides the procedure for recovery/compliance and
empowers Regulatory Authority to execute its order and to recover the
judgement debt. Regulatory Authority instead of taking recourse to the
provisions of Act 2016 and rules framed thereunder, had adopted a novel
method by re-writing the provisions, by taking a decision prohibiting
registration of projects until defaulting Ansals substantially comply/
satisfy the earlier orders/judgment debt. Regulatory Authority has not only
over-stepped its jurisdiction but in over enthusiasm bypassed the legal
provisions mandated by the legislature for recovery of the judgement
debt/compliance of its order. The decision is ultra vires of Act 2016 and
Article 19(1)(g) of the Constitution of India, prohibiting trade and

business. The act and conduct of the Regulatory Authority, a creature of a
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statute, tantamounts to legislation, thereby, rendering the policy decision a

nullity since inception.

46.In our opinion, the acts/omissions of Regulatory Authority, which is in
gross violation of express mandatory provisions of Act 2016, rules or
regulations framed thereunder, would not be in public interest, rather, if
permitted to continue, would be in violation of public policy for the reason
that such a course for recovery adopted by Regulatory Authority is
unknown in law and against the statutory provision of Act 2016 and the

allied laws pertaining to recovery/execution.

47. Finally, learned counsel for the respondent has referred to the aims and
object of Act 2016, which, inter alia, provides for establishment of
Regulatory Authority for regulation and promotion of real estate sector and
to ensure sale of real estate project in efficient and transparent manner and
to protect the interest of consumers (allottees) in the real estate sectors. He
further submits that the objects of the enactment is to be read with Section
32, which, inter alia, confers power upon Regulatory Authority to facilitate
the growth and promotion of a healthy, transparent, efficient and

competitive real estate sector. Relevant portion of Section 32 is extracted:

32. The Authority shall in order to facilitate the growth and
promotion of a healthy, transparent, efficient and competitive real
estate sector make recommendations to the appropriate
Government or the competent authority, as the case may be, on,—

(a) protection of interest of the allottees, promoter and real estate
agent;

(j) any other issue that the Authority may think necessary for the
promotion of the real estate sector

48. Section 32 is of advisory nature to make recommendation to the
government or the competent authority to facilitate the growth and
promotion of the real estate sector. In the given facts, Regulatory
Authority should have brought it to the notice of the government and the
competent authority of the affairs of the defaulting Ansals and made
recommendations to resolve the issue in the interest of the
investors/allottees in the projects launched by Ansals. We are informed
that no such endeavour was made by Regulatory Authority to attach the

property of the defaulting Ansals to satisfy the judgement debt.
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49 Further, reliance has been placed on Uttar Pradesh Real Estate Regulatory
Authority (General) Regulations, 2019, framed by the Regulatory
Authority in exercise of its powers under Section 85 of Act 2016. Section

85 is extracted:

Section 85: Power to make regulations.

85. (1) The Authority shall, within a period of three months of
its establishment, by notification, make regulations, consistent
with this Act and the rules made thereunder to carry out the
purposes of this Act.

(2) In particular, and without prejudice to the generality of the
foregoing power, such regulations may provide for all or any of
the following matters, namely:—

(@) I [**]
(D) 1[**4]

(c) such other information and documents required under
clause (f) of sub-section (1) of section 11;

(d) display of sanctioned plans, layout plans along with
specifications, approved by the competent authority, for display
under clause (a) of sub-section (3) of section 11;

(e) preparation and maintenance of other details under sub-
section (6) of section 11;

(f) time, places and the procedure in regard to transaction of
business at the meetings of the Authority under sub-section (1)
of section 29;

(&) 1[**]

(h) standard fees to be levied on the promoter, the allottees or
the real estate agent under clause (e) of section 34,

(i) any other matter which is required to be, or may be,
specified by regulation or in respect of which provision is to be
made by regulations.

50. Learned counsel submits that Regulation 39, read with, Regulation 41,
inter alia, saves inherent power of the Regulatory Authority to take such
policy decision as may be necessary for meeting the ends of justice, or to
prevent the abuse of the process of the Regulatory Authority. Further,
nothing in the Regulations shall bar the Regulatory Authority to deal with
any matter or exercise any power under the Act or Rules for which no

regulations have been framed. Regulations 39 and 41 are extracted:
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39. Saving of inherent power of the Authority.- Nothing in the
Regulations shall be deemed to limit or otherwise affect the
inherent power of the Authority to make such orders as may be
necessary for meeting the ends of justice or to prevent the abuse
of the process of the Authority.

41. Nothing in the Regulations shall bar the Authority to deal
with any matter or exercise any power under the Act or Rules for
which no regulations have been framed, and the Authority may
deal with such matters, powers and functions in a manner it

thinks fit.

51. Learned counsel for the respondent to persuade us, submits that the
impugned order, which rests on the resolution taken in its 84™ meeting
may be read to derive the powers under the Regulations, read with the
aims and object of the Act 2016. The submission on close examination is
absolutely misconceived. The Regulatory Authority has not been conferred
any inherent powers, akin to that of a court, and power of such a nature is
not referable to any of the provisions under Act 2016 or rules made
thereunder. The regulations have been enacted by the Regulatory
Authority in exercise of its powers under Section 85 of Act 2016. Section
85 mandates that Regulatory Authority shall make by notification
regulations ‘consistent with the Act and the rules made thereunder’, to
carry out the purposes of this Act’. In other words, regulations being a
subordinate legislation, must be in consonance with the provisions and
purpose of the principal Act 2016. The Regulatory Authority while making
the regulations is not within its powers and authority to legislate under the
garb of taking policy decision, in public interest. The policy decision must
be consistent with the express provisions of Act 2016 to be sustainable.
The principal function of the Regulatory Authority, inter alia, is to regulate
the real estate projects and not to sabotage the projects by suspending
registration on a pretext, which is absolutely illegal and without
jurisdiction. The Regulatory Authority under the shelter of Regulation
39/41, cannot become a law unto itself, by elevating its stature to the status
of an extra-statutory authority sitting in appeal over the decision taken by
the government and competent authority. On query, the learned counsel for
the respondent admits that the public policy was not duly notified as per

law, neither, the policy was incorporated in the regulations.
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52.1t is not being disputed by the learned respondent counsel that the Hi-Tech
Township i.e. Sushant Golf City, was duly sanctioned by the government
to be developed as per the master plan/layout plan approved by the
Lucknow Development Authority under the U.P. Urban Planning and
Development Act, 1973. The Regulatory Authority under Act 2016, a
body corporate, has been constituted, to regulate and facilitate real estate
sector and its development and not to deregulate by imposing conditions
upon promoters, thereby, declining registration of their project, which has
the necessary approvals. The course adopted by the Regulatory Authority
is not in consonance with the aims and object of Act 2016. The Regulatory
Authority being a creature of the Act lacks inherent power to exercise
power and authority against the express statutory provisions, in particular,

for execution/recovery of its orders/judgment debt.

53. In any case, even taking the argument of the learned counsel for the
respondent on face value, the inherent power, if any, cannot be employed
to re-write or bypass the mandatory provisions enacted by the legislature
for recovery and execution of its judgement and decree (Section 40, read
with, Rules 23 and 24). The Regulatory Authority was not within its power
and authority to take a policy decision or issue a public notice pursuant
thereto having wide implications that adversely affects the registration of
projects on private land. In view thereof, the impugned public notice and
the consequential impugned order not only fails the object and purpose of
Act 2016 1.e. promoting and regulating real estate sector and protecting the
interest of the promoters/allottees, but is without jurisdiction and ultra

vires of Act 2016. The question is accordingly, answered.

54. 1t 1s clarified that no other ground or point was pressed by either of the
parties.

55.Having due regard to the facts and circumstances of the case, the appeal

succeeds, accordingly, is allowed by passing following orders:

(i) The impugned order dated 23.09.2024, passed by the learned
Regulatory Authority is set aside and quashed.
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(i) The resolution dated 11.02.2022, passed by the Regulatory
Authority in its 84™ meeting and consequential public notice dated

25.03.2022 is set aside and quashed.

(ii1)) The respondent-Regulatory Authority shall forthwith register the
real estate project of the appellant within one month from the date

the order is uploaded, provided there is no other legal impediment.

(iv) No order as to the cost.

Dated:11.03.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



