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1.

Heard Ms Kaviya Singh, learned counsel for the appellant and Advocates

Saurabh Mishra & Gautam Johri, learned counsels for the respondent.

The instant appeal arises from the order dated 07.12.2020, passed by
RERA Authority at Lucknow in complaint No. LK0O167/04/1000/2019
(Rajeev Kumar Garg Vs. M/s Snowwhite Infrastructure Pvt. Ltd.)
whereby the interest for delay on the deposit amount by the appellant while

withdrawing from the project has been declined.

The facts giving rise to the present appeal is that the appellant allottee
booked a Flat (unit) on 29.03.2015 bearing Flat No. G2/1005 in project,
floated by the respondent, namely, “KRISHNABHUMI-GOVERDHAN
VAS” at Mathura (UP). The unit came to be allotted on 10.07.2015. The
allotment amount deposited for the unit was at Rs 5,45,965/-. The total
cost of the unit was Rs 21,78,497.88/-. As per clause 31 of the allotment-
cum-agreement, the payment of installment was construction linked. The
completion date, declared in the agreement was 36 months plus six months
grace period i.e. proposed completion date of the project as declared by the

respondent promoter was 42 months i.e. on or before July 2019.



It appears that construction of the tower did not commence except the
boundary walls. Aggrieved, appellant approached RERA Authority by
filing complaint on 27.04.2019 which came to be allowed directing the
respondent to refund the deposited amount but interest thereon was
declined. RERA Authority returned a finding that since appellant had not
deposited subsequent installments towards consideration as per agreement,

therefore, appellant was not entitled to interest on the deposit.

In this backdrop, learned counsel for the appellant submits that there was
no occasion to deposit the subsequent installments as the payment was
construction linked and no construction was raised in respect of G-2 Tower
as 1s evident from the reports/photographs, uploaded by the respondent on
RERA portal in May 2019. The photographs have been placed on record
shows that it is a flat parcel of land and no construction has been raised

thereon.

In the circumstances, it is submitted that the appellant had not defaulted,
whereas, the respondent was in default as the project, as per their own
declaration, was to be completed, on or before, July 2019. In the
circumstances, without commencing construction of the project, it was not
open for the respondent to demand subsequent installments towards the
unit. It is, therefore, submitted that the appellant is entitled to delay interest

on the amount as mandated under Section 18 of Act 2016.

In rebuttal, learned counsel for the respondent submits that complaint,
instituted by the appellant, was pre-mature as the complaint came to be
instituted on 27.04.2019, whereas, the completion date of the project was
July 2019. It is further submitted that on 02.06.2018 and 04.01.2019,
communications were sent to the appellant for executing agreement to sale

of the unit, but appellant did not appear/came forward hence, is not entitled



10.

11.

to delay interest. Learned counsel for the respondent submits that the

booking amount has already been refunded to the appellant on 18.01.2021.

On rival submissions, the only question that arises is as to whether the
appellant allottee is entitled to delay interest or in the alternative as to
whether the respondent promoter is also entitled to the interest on the

installment due from the appellant.

The facts, inter-se, are not in dispute. It is admitted that as per the
agreement dated 10.07.2015, the unit came to be allotted. The pre-booking
amount 25% of the sale consideration being Rs 5,45,965/- was deposited
by the appellant on 04.03.2015, thereafter, no other installment was
deposited. Since the project was delayed, the complaint came to be

instituted on 27.04.2019 for refund of the amount and interest thereon.

On perusal of the pleadings, the appellant does not dispute that the
communication dated 02.06.2018 and 04.11.2019 were served on the
appellant demanding the installment due at Rs 1,88,000/- on completion of
the basement and casting of the stilt floor of Tower G-2. The installment
was not paid by the appellant as per the timeline of payment schedule
which was construction linked plan. In paragraph 10 of the rejoinder
affidavit, it has not been categorically denied that the basement and stilt
floor were not constructed by the respondent, rather there is an admission
on the part of the appellant with regard to the construction, however, the

deposit was not made as the project was delayed.

In the circumstances, as per terms and conditions of the agreement,
respondent promoter is entitled to interest on the delayed payment of the
due installment [Refer: Section 19 (7)/(8) of Real Estate (Regulation &
Development) Act, 2016]. As per the mandate of Section 18 of Real Estate
(Regulation & Development) Act, 2016 (Act 2016), the appellant is also



entitled to interest on his deposits in delayed project. The appellant has

made a choice to withdraw from the project.

12.  Admittedly, the project has been delayed and OC/CC of the project was

received by the promoter in the year 2022, whereas, the project, as per their

own declaration, was to be completed by July 2019.

13.  In the circumstances, appeal is allowed by passing following orders:

(1

)

3)

4

)

the impugned order dated 07.12.2020, to the extent that the appellant

is not entitled to interest on the deposited amount, is set aside;

the appellant would be entitled to delay interest at the prescribed rate
i.e. MCLR+1% from date of deposit i.e. 04.03.2015 till date of

refund made by the respondent i.e. 18.01.2021.

The respondent promoter would be entitled to interest @
MCLR+1% on due installment i.e. at Rs 1,88,000/- from the date of
demand till date of filing of the complaint i.e. 27.04.2019.

On computation of interest due to the respective parties on refund
amount/installment, as directed herein above, the net balance
amount towards interest would be paid by the promoter to the

appellant.

No order as to costs.
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