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1. Heard Dr. Azhar Ikram, learned counsel appearing for the appellant 

promoter and Sri Amit Singh, along with, Sri Amit Yadav, learned counsels 

appearing for the respondent allottee.  

2. Learned counsel for the respondent-allottee, at the outset, draws our 

attention to order dated 15.04.2026, wherein, the appellant promoter was 

granted last opportunity to comply the mandate of Section 43(5) of Uttar 

Pradesh Real Estate (Regulation and Development), Act 2016 (for short, 

‘Act 2016’).  

3. Learned counsel for the appellant submits that he has instructions to press 

the exemption/waiver Application (IA No. 1567/2025), seeking exemption 

of pre-deposit in terms of Section 43(5) of Act, 2016.  

4. The present appeal is directed against the order dated 24.07.2025 passed 

under Section 63 by Uttar Pradesh Real Estate Regulatory Authority, at 

Gautam Budh Nagar, (for short, ‘Regulatory Authority’), arising from 

Complaint No. NCR145/02/90590/2022, whereby, consequential recovery 



certificate dated 22.08.2025 came to be issued to recover the decretal 

interest for the delayed period. 

5. In other words, the principal order dated 08.01.2024 (decree) passed in the 

complaint instituted by the respondent allottee under Section 31 of the Act 

2016, wherein, a direction came to be issued to hand over possession of the 

unit and pay interest for the delayed period in terms of Section 18(1) of 

Act, 2016, is not under challenge.  

6. The impugned recovery certificate issued in terms of the decree is at Rs. 

51,34,477/-. Admittedly, the said amount, which is due and payable to the 

respondent allottee, has not been satisfied by the appellant by depositing it 

before the original forum or before this Tribunal in term of Section 43(5) 

of the Act 2016.  

7. Having regard to the proviso to Section 43(5) of RERA Act 2016, we are 

not impressed with the submission of the learned counsel for the appellant 

that without depositing the decretal amount, which is not under challenge, 

the appeal can be heard. The appellant cannot be permitted to circumvent 

the decree indirectly and bypass the mandate of Section 43(5) of Act, 2016. 

8. It is settled principle of law that, mere filing of an appeal does not operate 

as stay of the decree/order, vide (Girdharilal Chandak v. Mehbi Ispahani, 

2011 (5) CTC 252). Further, the bogey of ‘judicial finality’ cannot be 

pressed into service to deny a party the fruit of a judicial decision [Ref. K. 

Subramanium v. M/s Krishna Mill, 2025 Live Law (SC) 1098].  

9. Sub-section (5) of Section 43 confers upon any person aggrieved to prefer 

an appeal before the Tribunal. The proviso to Sub-section (5) provides 

where a promoter files an appeal with the Tribunal, ‘it shall not be 

entertained’ without the promoter ‘first having deposited’ with the 



Tribunal, the ‘total amount to be paid to the allottee, including interest’ 

before the said appeal is heard. In other words, promoter, assailing a 

consequential order passed in execution proceedings, of an unchallenged 

judgment/decree, is required in the first instance to deposit the decretal 

amount granted in favour of the allottee being the total amount to be paid 

to the allottee.  

10. In the given facts, the decree, inter se, parties have attained finality, 

therefore, the amount as per the decree, till the date of filing appeal is 

required to be deposited by the appellant promoter before the said appeal 

is heard.  

11. In Ratan Buildtech Private Limited Vs. Anil Kumar (RERA Appeal No. 

72 of 2025), decided on 04.09.2025, Hon’ble High Court while answering 

the question with regard to the power and nature of deposit made under 

Section 43(5) on considering binding precedents, including, Harinagar 

Sugar Mills Ltd. Vs. State of Bihar and others; (2003) 11 SCC 40, 

answered the question in para-37. Para-37 is extracted:  

“37. Thus in view of the judgments referred above and on the 

plain interpretation of Section 43(5) read with the context in 

which, the appeal is prescribed under the RERA Act, it is clear 

that the interest and/or compensation, awarded can be 

challenged before the Tribunal after making the pre-deposit as 

required for the entertainment of the appeal. The said amount can 

be appropriated towards the adjudicated amount decided by the 

authority or the adjudicating authority as the case may be and 

there is no entitlement of refund unless the appeal is allowed and 

the order impugned is quashed by the Tribunal. The issue is 

answered accordingly.”  



12. Having regard to the ambit and scope of Section 43(5) of RERA Act 2016 

and the afore-noted proposition of law, Waiver Application (IA No. 

1567/2025) is rejected. Consequently, the appeal stands dismissed.  

13. The execution proceedings to proceed and be concluded as per law. 

14.     No order as to cost.  

(Rameshwar Singh)                           (Suneet Kumar) 
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