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None appeared on behalf of respondent. 
This matter is pending since 10.12.2021. The order sheet reveals that notice was 
issued to the respondent on 13.12.2021. It appears that notice could not be served 
upon the respondent and thereafter on the request of Mr. Kushagra Dixit holding brief 
of Mr. Prashant Kumar, learned counsel for the appellant an order was passed on 
10.01.2022 for publication of the notice in the newspapers and after publication of the 
notice in “Amar Ujala” notice upon the respondent by the applicant was treated as 
sufficient relying upon the judgment in Appeal (Civil) No. 6489/2002: Basant Singh 
& Anr. Vs. Roman Catholic Mission decided on 03.10.2002 by the Hon’ble Supreme 
Court. Thereafter vide order dated 23.08.2022 the matter was proceeded ex-parte 
against the respondent. 
Submission of the learned counsel for the appellant is that the appellant approached 
the Regulatory Authority by means of Complaint No. LKO167/03/53047/2020 on 
21.03.2020 seeking refund on account of non-offering possession by the respondent 
even after passing of 7 years and 7 months.  
Before the Regulatory Authority no one appeared on behalf of respondent. The 
Regulatory Authority after examining the matter framed two issues: 

(i) Whether registration of the project is necessary or not; 

(ii) Whether the complainant is entitled for refund of the amount along with the 

interest or not. 

The Regulatory Authority, while examining the issue no(i) taking into consideration 
the inspection report of the Technical Team dated 12.02.2021 held that the respondent 
has violated the provisions of Sections 3,4 and 15 of the Act, 2016 and directed the 
Secretary RERA to take necessary action as per provisions of the Act, 2016.  
On issue no.(ii) with respect to refund and interest the Regulatory Authority found 
that since the project is unregistered and RERA has no jurisdiction to pass any order 



with respect to unregistered project, therefore, after registration of the project  
complainant is at liberty to file complaint afresh. The complaint of the complainant 
was rejected vide order dated 28.09.2021. 
Learned counsel for the appellant on being asked regarding status of the registration 
of the project in question of the respondent, as the Regulatory Authority while 
answering the issue no.(i) has issued a direction to the Secretary RERA for taking 
action  for violation of provisions of Sections 3,4 and 15 of the Act, 2016, learned 
counsel for the appellant is not aware about the present status of the project in 
question. On examination of the portal of the Tribunal of U.P. RERA, we find that the 
project of the respondent is unregistered. 
The issue in question has been considered and decided by the Hon’ble Supreme Court 
in the case of M/s New Newtech Promoters and Developers Pvt. Ltd. vs. State of 
U.P. & Ors. etc. wherein the Hon’ble Supreme Court vide para 53 and 54, observed 
as under:- 

“53. That even the terms of the agreement to sale or home buyers 
agreement invariably indicates the intention of the developer that any 
subsequent legislation, rules and regulations etc. issued by competent 
authorities will be binding on the parties. The clauses have imposed the 
applicability of subsequent legislations to be applicable and binding on the 
flat buyer/allottee and either of the parties, promoters/home buyers or 
allottees, cannot shirk from their responsibilities/liabilities under the Act 
and implies their challenge to the violation of the provisions of the Act and 
it negates the contention advanced by the appellants regarding contractual 
terms having an overriding effect to the retrospective applicability of the 
Authority under the provisions of the Act which is completely misplaced 
and deserves rejection.  
   
54. From the scheme of the Act 2016, its application is retroactive in 
character and it can safely be observed that the projects already completed 
or to which the completion certificate has been granted are not under its 
fold and therefore, vested or accrued rights, if any, in no manner are 
affected. At the same time, it will apply after getting the on-going projects 
and future projects registered under Section 3to prospectively follow the 
mandate of the Act 2016”.    

 
Therefore, we are of the considered view that till the project of the respondent is 
registered under the provisions of Section 3 of Act, 2016, the U.P. RERA does not 
have any jurisdiction to examine the complaint. The Regulatory Authority, after 



examining the issue, has already directed for taking action against the respondent for 
violation of provisions of Sections 3,4 and 15 of the Act, 2016 and has also given 
liberty to the complainant/appellant for filing afresh complaint after registration of the 
project.  
We are of the considered view that there is no illegality or perversity in the order 
passed by the Regulatory Authority. Accordingly the instant appeal is dismissed.    
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