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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

(1)  APPEAL NO. 345/2021 

Charu Priya Palni.                   ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.            …………Respondents. 

      With  

(2)  APPEAL NO. 346/2021 

Dharmendra Kumar Srivastava.                 ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.              …………Respondents. 

     With  

(3)  APPEAL NO. 347/2021 

Manjula Srivastava.                               ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.              …………Respondents. 

      With  

(4)  APPEAL NO. 348/2021 

Divyanshu Kumar Srivastava.                 ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.            …………Respondents. 

      With  

(5)  APPEAL NO. 349/2021 

Rajesh Kumar Srivastava.                              ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.             …………Respondents. 
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      With 

(6)  APPEAL NO. 350/2021 

Sanjay Kumar Srivastava.                 ………….…Appellant. 

      Versus 

1.  Wondrous Buildmart Pvt. Ltd. 
2.  Eldeco Infrastructure & Properties Ltd.        …………Respondents. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   These six appeals have been preferred by the allottees of the 

respondents’ project, namely “Eldeco Live By The Greens (Phase-I)” 

under Section 44(1) of the Real Estate (Regulation and Development) 

Act 2016 (hereinafter referred to as ‘the Act 2016’) against the 

composite order dated 12.01.2021 passed by the Real Estate Regulatory 

Authority, Regional Office, Gautam Budh Nagar (hereinafter referred 

to as the ‘Regulatory Authority’) in six complaints i.e. (i) 

NCR144/08/55392/2020 Divyanshu Kumar Srivastava, (ii) 

NCR144/08/58781/2020 Charu Priya Palni, (iii) 

NCR144/09/59526/2020 Manjula Srivastava, (iv) 

NCR144/09/60027/2020 Dharmendra Kumar Srivastava, (v) 

NCR144/09/61200/2020 Sanjay Kumar Srivastava, and (vi) 

NCR/09/61212/2020 Rajesh Kumar Srivastava, whereby the respondent 

was directed to ensure refund of the deposited amount of the 

complainants by 28.02.2021.   

2.  Since the facts and issues involved in all the above mentioned six 

appeals are the same, therefore, they were heard together and are being 

disposed of by a composite judgment.  For the sake of convenience we 

take Appeal No. 345/2021 as leading case.  

3.  The facts of the leading case i.e. Appeal No. 345/2021, in brief, as 

culled out from the memo of appeal, are that the appellant booked a 2 

BHK flat in the respondent’s project, namely ‘Eldeco Live By The 

Greens’, Sector 150, Noida, under Subvention Payment Plan B wherein 
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the appellant had to make an initial payment of 5% of the total 

consideration till the offer of possession. 

3.1  Along with the appellant, 6 other family members of the appellant 

booked 6 separate flats in the same project of the appellant.  

3.2  The appellant made a payment of Rs.50,000/- to the respondent along 

with booking application form.  The respondent allotted Flat No. L1-

2001 to the appellant vide allotment letter dated 01.04.2019.   

3.3  Thereafter both the parties i.e. the appellant and the respondent entered 

into an Agreement to Sell dated 22.04.2019.  Both the parties mutually 

agreed that the appellant would make payment under Subvention Plan 

B. 

3.4  On 24.05.2019 the appellant made a payment of Rs.2,30,061/-, the 

remaining amount of initial 5% in discharge of her contractual 

obligation of 5% (Rs.2,80,061/-) under the Agreement to Sell dated 

22.04.2019. 

3.5  On 07.06.2019 the respondent sent an email asking the appellant to 

submit loan documents for securing loan under the subvention plan.  

Immediately thereafter, in June 2019, the appellant supplied all the 

documents that were required for the tripartite loan agreement under the 

subvention plan B.  However, the respondent failed in its obligation of 

securing loan to the appellant under the subvention plan B. 

3.6  From June 2019 to October 2019 the appellant repeatedly requested the 

respondent for securing loan and the respondent kept on giving false 

assurances to the appellant that the loan under subvention plan B will 

soon be issued and that they were in talks with AXIS Bank as the 

HDFC Bank, the original bank, has refused to issue loans under 

subvention for the respondent’s project.  

3.7  On 26.10.2019 the appellant wrote an email to the respondent 

requesting that the appellant be intimated about the result of 

respondent’s ongoing negotiations with AXIS Bank, latest by mid 

November.  On the same day the respondent replied to the appellant 
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acknowledging in writing HDFC Bank’s refusal and their discussion 

with AXIS Bank and other banks.  In the same email dated 26.10.2019 

the respondent requested the appellant to midway change from the 

subvention plan B and to opt for payment under Special Payment Plan 

or Construction Linked Plan. 

3.8  During October-November 2019, in addition to 5% (Rs.2,80,061/-) 

which was already paid in compliance of the Agreement to Sell dated 

22.04.2019, the respondent demanded for additional payment of another 

5% (Rs.2,80,061/-) for securing subvention loan from AXIS Bank and 

asked the appellant to opt for Subvention Plan A wherein the initial 

payment is 10% till the offer of possession.  

3.9  Apart from the fact that the additional demand of 5% was contrary to 

the Agreement to Sell dated 22.04.2019, the appellant also did not have 

the financial means to meet the additional demand of 5%.  Therefore, 

keeping in mind that already 7 months were over since the date of 

executing Agreement to Sell and that the respondent failed to secure 

subvention loan, the appellant vide email dated 11.12.2019 requested 

the appellant to cancel the flat allotment and refund the money.  As 

there was no response from the side of the respondent to the aforesaid 

email dated 11.12.2019, the appellant vide email dated 18.12.2019 

again requested the respondent to cancel the allotment and refund the 

entire amount of Rs.2,80,061/-. 

3.10  On 17.01.2020 the respondent sent an email to the appellant intimating 

about approval of allotment’s cancellation and refund by the 

respondent’s management and that they would refund the monies on 

monthly basis to one person every month out of 7 family members of  

appellant starting from March every month for 7 months till September 

2020.  Vide email dated 22.01.2020 the respondent was requested not to 

stretch the process of refund over 7 to 10 months and to complete the 

same in 2 months from February to March 2020 in view of the fact that 

monies are lying with them since April/May 2019. 

3.11  On 23.01.2020 the respondent sent an email to the appellant confirming 

allotment’s cancellation and requiring the appellant to return the 
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original Agreement to Sell and submit certain other documents, 

including an affidavit on the prescribed format, as a part of the 

formalities for processing cancellation and refund.  

3.12  On 24.01.2020 and 27.01.2020 emails were sent by the appellant to the 

respondent requesting to amend the affidavit by replacing phrase ‘that 

due to personal reasons’ with ‘that due to unforeseen and unavoidable 

extra-contractual circumstances’, as the respondent failed to fulfill its 

contractual obligation towards appellant.  On 28.01.2020 the respondent 

sent an email to the appellant with a revised format of affidavit. 

3.13  On 28.01.2020 the appellant sent an email to the respondent pointing 

out the wrong usage of word ‘my’ before the amended phrase in the 

affidavit.  On 29.01.2020 the respondent sent an email to the appellant 

informing that the formality of documents submission is to be 

completed for all the allottees (the 7 family members) in one go 

together.  

3.14  On 20.02.2020, in compliance of the formality requirement by the 

respondent, the appellant returned the original agreement to sell and 

submitted an application dated 12.02.2020 along with affidavit in the 

prescribed format dated 12.02.2020. 

3.15  As per respondent’s email dated 17.01.2020, the respondent had to start 

the process of refund from March 2020 onwards as the respondent had 

agreed to refund to only one allottee per month, but the respondent did 

not initiate refund for three months i.e. March, April and May 2020.  

Then the appellant sent an email to the respondent on 09.05.2020 

requesting to initiate the refund of money.  On the next day i.e. 

10.05.2020 the respondent sent an email to the appellant informing that 

the cheque would be ready within 2-3 days.   

3.16  The appellant was expecting the cheque of refund on 12.05.2020.  The 

appellant was shocked to learn from the respondent that because of 

force majeure situation of Covid-19, the respondent has decided to 

cancel the refund and the option left with the appellant was to continue 

with the booking by opting a different payment plan.  On the same day 
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i.e. on 12.05.2020 an email was sent by the appellant to the respondent 

highlighting the illegality of their action of cancelling the refund in the 

light of Act 2016 and Indian Contract Act 1872. 

3.17  Between June and August 2020, for 2-3 months, both the parties tried to 

resolve the issue amicably through negotiation/settlement.  When 

negotiations yielded no result, then the appellant filed Complaint 

No.NCR144/08/58781/2020 against the respondent before the 

Regulatory Authority praying for refund and interest since March 2019 

under Section 18(1) of the Act 2016 and compensation under Section 

18(3) as also penalty under Section 61 of the Act 2016.  This complaint 

was decided by the Regulatory Authority along with 5 other complaints 

by a composite order dated 12.01.2021 directing the respondent to 

ensure refund of the deposited amount of the complainants by 

28.02.2021.  Aggrieved by the said order of the Regulatory Authority 

the appellants have come up before this Tribunal by means of the 

instant appeals.  

4.  The appellant has challenged the impugned order dated 12.01.2021 

passed by the Regulatory Authority, on the following grounds:-- 

(1)  Because the Regulatory Authority has passed the impugned order 

dated 12.01.2021 without application of mind and without 

appreciating the facts placed before the Regulatory Authority and 

without going through the material evidence in form of email 

correspondences placed on record. 

(2)    Because the Regulatory Authority has ignored appellant's prayer 

for interest and has failed to return any finding on interest in teeth 

of provisions of the RERA Act such as Section 18 (1), Section 

19(4) and Section 2(za). 

(3)  Because the Regulatory Authority has failed to appreciate the 

factual matrix of the case and contrary to facts on the record has 

erroneously observed that after entering into the Agreement to 

Sell found it financially difficult to pay the initial 5% and could 

not discharge contractual obligation and therefore requested 
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cancellation of the booking whereas it is crystal clear from email 

correspondences, especially respondent's email dated 26.10.2019, 

that it was respondents who was in breach of the Agreement to 

sell as it failed to secure the subvention loan in terms of the 

booking agreement. 

(4)   Because the Regulatory Authority has failed to appreciate the 

accumulation of interest taking place on the amount deposited by 

the appellant with the respondent since March 2019 and the same 

being enjoyed by the respondent while simultaneously breaching 

the contract entered into and violating the provisions of the 

RERA Act,2016. 

(5)   Because the Regulatory Authority has failed to deal with 

appellant's prayer for interest (since March 2019) under Section 

18(1) & compensation under Section 18(3) and also penalty u/s. 

61 of the RERA Act 2016. The impugned order has not returned 

any finding on interest and penalty prayer at all in breach of 

settled law as laid down in catena of Hon'ble Supreme Court's 

decisions, especially the decision in Alok Shanker Pandey v. 

Union of India, (2007) 3 SCC 545. 

(6)     Because the Regulatory Authority in the impugned order discerns 

another instance of complete non application of mind which is 

that in their counter affidavit dated 29.12.2020 the respondent 

itself undertook to refund within 10 days but the Regulatory 

Authority granted 2 months’ time to the respondent from 

12.01.2021 to 28.02.2021 to make the refund, when the appellant 

was already made to run from pillar to post to get the refund for 

good 2 years. 

5.  The appellant has prayed for the following reliefs:-- 

(i)  To grant interest at the rate of 25% on the amount of 

Rs.2,80,0611/-, which was deposited with the respondent, since 

March 2019 till the date of refund, which is 24.02.2021. 
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(ii)  To grant compensation for breach of the Agreement to Sell dated 

22.04.2019 or may be pleased to refer the matter for 

compensation claim to adjudicating officer.  

6.  The respondent filed its objection to the grounds of appeal and 

submitted that: 

6.1  There is no illegality in the impugned order dated 12.01.2021 passed by 

the Regulatory Authority.  

6.2  The amount as per orders of the Regulatory Authority has already been 

refunded to the appellant vide cheque dated 23.02.2021. 

6.3  The Agreement to Sell under subvention scheme was executed on 

18.04.2019, but the National Housing Bank, the apex regulatory body 

for overall regulation and licensing of housing finance companies in 

India, formed under the aegis of Government of India, through its 

Policy Circular No. 96/2019-2020 dated 19th July 2019 had strictly 

advised HFCs to desist from disbursing loan under subvention scheme. 

Consequently the Banks stopped the subvention scheme and the 

respondent cannot be held liable for breach of any promise.  

6.4  The respondent via email dated 26.10.2019 sent at 04.27 PM to the 

appellant updated that due to NHB guidelines the HDFC bank has 

stopped sanctioning loan and further the respondent was trying to get 

loan sanctioned under subvention scheme from AXIS Bank.   

6.5  Because of the reasons pointed out in the preceding paragraphs the 

respondent was unable to secure loan under subvention scheme plan as 

it was beyond the control of the respondent and the same was not 

deliberate.  After persuading the AXIS Bank, the AXIS Bank agreed to 

sanction loan under subvention scheme but with some conditions and 

that is why the respondent asked the appellant to pay 5% more and to 

opt for Subvention Plan A, as mentioned in Agreement to Sell. 

6.6  Due to Covid-19 outbreak it was not possible for the respondent to 

refund the amount immediately on account of fiscal crisis. 
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6.7  The Regulatory Authority in its order dated 12.01.2021 at page 05 has 

clearly stated that the complainant is free to file complaint before the 

Adjudicating Officer for adjudging compensation under Section 71 of 

the Act 2016, but the appellant instead of filing complaint for 

compensation before Adjudicating Officer has preferred the appeal 

before this Tribunal.  

6.8  The appellant through her email dated 26.10.2019 sent at 11.50 AM to 

the respondent acknowledged the fact that sanctioning of the loan under 

subvention scheme from the AXIS Bank was under process and further 

the appellant herself requested the respondent to share normal loan 

scheme (which involves 20% payment) and also requested to share 

some additional details.  

6.9  From the conduct of the appellant, the respondent, after persuading the 

AXIS Bank, agreed to sanction loan under subvention scheme and, 

therefore, the respondent demanded 5% more from the appellant and 

further requested to opt for Subvention Plan A as mentioned in the 

Agreement to Sell.  In para 11 of the memo of appeal the appellant 

admitted the fact that they did not have financial means to pay further 

and requested to refund the amount. Therefore, it is clearly evident that 

the appellant is misrepresenting the facts for material gains and the 

order passed by the Regulatory Authority is just and proper.  

6.10  The respondent had also offered to change plan from subvention to 

construction link plan or payment plan, but the appellant did not opt any 

offer and requested for cancellation of the unit.  

6.11  The Regulatory Authority, after analyzing the fact that due to inability 

of the appellant, the respondent had cancelled the unit in question, 

rightly ordered for refund of the principal amount granting liberty to the 

appellant to file a complaint for compensation before the Adjudicating 

Officer.  There is no illegality in the order passed by the Regulatory 

Authority.  

7.   Heard Sri Ishan Khanna, learned counsel for the appellants in all the 

appeals and Sri Saurabh Misra, learned counsel for the respondent.  
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9.  On the basis of pleadings and submissions of learned counsel for the 

parties, we frame the following issues:-- 

(1)  Whether there is any clause in the agreement dated 22.04.2019 

executed between the appellants and the respondent for 

facilitating subvention loan to the respective allottees and the 

respondent has failed to secure subvention loan in terms of the 

agreement and thus breached the same? 

(2)  Whether the email of the respondent/promoter dated 07.06.2019 

is supplementary agreement between the appellants and the 

respondent? 

(3)  Whether under the scheme of the Act 2016 there is a provision 

for securing loan for the allottee from the financial institution and 

failing to secure the loan the respondent/promoter will be held 

liable for violation of the Act 2016 and the Rules framed 

thereunder? And whether the Regulatory Authority has 

jurisdiction to examine the issue relating to securing loan for 

allottee by the promoter under the provisions of the Act 2016?                                           

10.  Vide Issue No. (1) we are required to examine as to whether there is 

any clause in the agreement dated 22.04.2019 executed between the 

appellants and the respondent for facilitating subvention loan to the 

respective allottees and the respondent has failed to secure subvention 

loan in terms of the agreement and thus breached the same. 

10.1  Before proceeding further we deem it proper to quote the relevant 

clauses of the agreement dated 22.04.2019, which are as under:-- 

AGRREMENT 

  This forms part of the agreement made on this 22nd day of the April 2019 

entered into between M/s Wondrous Buildmart Pvt. Ltd (First party 

developer of Company) and Ms. Charu Priya Palni (Second Party or 

allottees) for unit No. L1/2001 Eldeco Live by the Greens, Sector -150, 

Noida. 

AGREEMENT TO SUB-LEASE 
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  This agreement to sub-lease together with all annexures (“Agreement”) is 

executed at Noida on this 22nd day of April, 2019.  

 

Whereas   

1. The allottee hereby applies for booking of a residential unit (hereinafter 

referred to as “said unit”) for such total sale consideration as specified in 

Annexure D. 

 

NOW THEREFORE  in furtherance to acceptance of the application of 

the allottee, the parties are executing this agreement for recording the 

understanding for sub-lease of lease hold rights of the said unit with 

allocated car parking space on the terms and conditions mutually agreed 

by  and between  the parties and contained in this agreement. 

Terms- 

1.1   The total sale consideration of the said unit, other charges, payable by 

the allottee for the transfer of the  said unit in his/her/its favour 

amount/application money already paid by the allottee at the time of 

signing of the application form are mentioned in annexure D hereto. 

1.11 The allottee has paid a sum of  Rs. 44,642/- (Rupees Forty Four 

Thousand Six Hundred Forty two Only) towards the booking amount 

being part payment towards the total sale consideration of the said unit 

at the time of Application Form the receipt of which the promoter 

hereby acknowledges and the allottee hereby agrees to pay the 

remaining total sale consideration of the said unit as prescribed in the 

payment plan ( Annexure D ) without any need of any demand letter 

and/or reminder from the promoter. 

2. MODE OF PAYMENT  

2.1   Subject to the terms of agreement and the Promoter abiding by the 

construction milestone, the allottee shall make all payments within the 

stipulated time as mentioned in the Payment Plan (Annexure D) 
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through A/c Payee cheque/demand draft/ bankers cheque in the favour 

of “Wondrous Buildmart Pvt. Ltd.” 

8. POSSESSION OF THE SAID UNIT AND COMPENSATION. (V) 

Cancellation by Allottee –  

a.   In case Allottee wishes to withdraw/cancel the Agreement /allotment of 

the said Unit then the Promoter shall refund all such amounts paid by 

the Allottee till the date of cancellation without interest subject to 

forfeiture of Earnest Money along with Non Refundable Amount. The 

Promoter shall upon cancellation as aforesaid, refund the balance 

amount (after deduction of the amount mentioned as above) within 45 

(forty five) days from the sale proceeds as and when realized from re-

allotment of the said Unit, either by way of (i) personal hand delivery of 

cheque(s) to the Allottee, or (ii) courier of cheque(s) to the Allottee at 

the aforementioned address mentioned in the Application/Agreement, 

or (iii) by any other means as the Promoter may deem fit. In the event 

the Allottee is untraceable and/or unreachable and/or does not accept 

refund amount, in such case the Promoter shall place the balance 

refund amount in an interest free escrow account of a Bank. The date of 

such personal handover or courier of cheque(s) or transfer to the 

interest free account would be deemed to be the date on which the 

Promoter has refunded the balance amount and the Promoter's liability 

shall end on such date. Such refund shall be in the name of the first 

Allottee (as per the Agreement)/lender (in case the Allottee has 

procured a loan from a bank/ financial institution), as the case may be. 

If, for any reason, the re-allotment or sale realization from such re-

allotment is delayed, the refund to the Allottee shall be accordingly 

delayed without any claim towards interest for such delay. 

16. GERENAL  

(xiii) The Allottee agrees and confirms that the present Agreement and the 

payment made hereunder do not create or bring into existence any lien/ 

encumbrance over the said Unit in favour of the Allottee against the 

Promoter other than rights and interests as contemplated under the 

Agreement. Further, the Allottee agrees that he/she shall not, without 
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the written approval of the Promoter, create any encumbrance, 

mortgage, charge, lien, on the said Unit, by way of sale, agreement of 

sale, lease, license, loan, finance agreement, other arrangement or by 

creation of any third party interest whatsoever, till the date of execution 

and registration of the Tripartite Sub-Lease Deed in his/her favour by 

the Promoter. However, the Allottee may, for the purpose of facilitating 

the payment of the Cost of Property and any other amounts payable 

under the Agreement apply for and obtain financial assistance from 

banks/financial institution after obtaining prior written permission from 

the Promoter. The Allottee may enter into such arrangements/ 

agreements with third parties, as may be required, which may involve 

creation of a future right, title, interest, mortgage, charge or lien on the 

said Unit only when the ownership/ title in the same is conveyed/ 

transferred in his/her favour by virtue of execution and registration of 

the Tripartite Sub-Lease Deed. Any such arrangement/agreement shall 

be entered into by the Allottee at his/her sole cost, expense, liability, 

risk and consequences. In the event of obtaining any financial 

assistance and/or housing loan from any bank/financial institution, the 

Promoter may issue the permission/NOC as may be required by the 

banks/financial institution subject however, that the Promoter shall by 

no means assume any liability and/or responsibility for any such loan 

and/or financial assistance which the Allottee may obtain from such 

bank/ financial institution. The Allottee shall, at the time of grant of 

permission or NOC by the Promoter, furnish an undertaking/ 

declaration to the Promoter to indemnify the Promoter for all costs, 

expenses, injuries, damages etc. which the Promoter may suffer for any 

breach/default that may be committed by the Allottee to the third parties 

/banks/financial institution. In this regard, the Promoter may at the 

request of Allottee enter into a tripartite agreement with the Allottee's 

banker/financial institution to facilitate the Allottee to obtain the loan 

from such bank/financial institution for purchase of the said Unit. The 

Allottee hereby agrees that the Promoter shall be entitled to terminate 

the Agreement at the request of the Allottee's banker/financial 
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institution in the event of any breach of the terms and conditions under 

the loan agreement/tripartite agreement committed by the Allottee. 

18. MORTGAGE OR CHARGE 

The Allottee acknowledges that the said Larger Property and the 

receivables therefrom has mortgage in favour of Vistra ITCL(India) 

Limited (as Debenture Trustee) for the purpose of raising finance. The 

Allottee hereby agrees and confirms that if the Promoter so desires, it 

shall be entitled to create security on the unsold unit/s along with 

undivided and impartiable right in the Total Land and on the said 

Larger Property together with the buildings being constructed thereon 

and receivable therefrom by availing loans or financial assistance or 

credit facilities from Banks and/or Financial Institutions, against 

securities thereof, save and except the said Unit allotted herein. The 

Promoter shall be entitled to and be at liberty to sign mortgage deeds, 

loan agreements and other documentation, in any form including by 

way of deposit of title deeds, save and except the said Unit. The 

Promoter shall be the principal debtor and it shall be the sole 

responsibility of the Promoter to repay such loan amount with interest, 

charges and expenses thereon. The Allottee hereby gives express 

consent to the Promoter to raise such financial facilities against 

security of the said Larger Property together with the buildings being 

constructed thereon and mortgage the same with Banks and/or 

Financial Institutions as aforesaid, save and except the said Unit 

agreed to be transferred hereunder. 

21.  ENTIRE AGREEMENT: 

This Agreement contains the whole agreement between the Parties in 

respect of the subject matter and shall not be modified (whether by 

alteration, addition or omission) otherwise than by writing duly signed 

by all the Parties. This Agreement constitutes the entire 

understanding/agreement between the Parties and there are no 

promises or assurances or representations, oral or written, express or 

implied other than those contained in this Agreement. This Agreement 

supersedes the Application issued by the Promoter. The Allottee hereby 

expressly admits, acknowledges and confirms that no terms, conditions, 
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particulars or information, whether oral, written or otherwise, given or 

made or represented by the Promoter and/or its agents to the Allottee 

and/or his/her agents, including those contained/given in any 

advertisement or brochure or publicity materials, other than such 

terms, conditions and provisions contained herein shall be deemed to 

form part of this Agreement or to have induced the Allottee in any 

manner to enter into this Agreement. 

24.  SEVERABILITY: 

Any provision of this Agreement which is prohibited, unenforceable or 

is declared or found to be illegal, unenforceable or void shall be 

ineffective only to the extent of such prohibition or unenforceability 

without invalidating the remainder of such provision or the remaining 

provisions of this Agreement or affecting the validity or enforceability 

of such provision in any other jurisdiction. If any such prohibition or 

unenforceability substantially affects or alters the terms and conditions 

of this Agreement, the Parties shall negotiate in good faith to amend 

and modify the provisions and terms of this Agreement as may be 

necessary or desirable in the circumstances to achieve, as closely as 

possible, the same terms, covenants and conditions as were there in this 

Agreement prior to such prohibition or unenforceability. 

PAYMENT SCHEDUL 

Special Payment Plan (SPP) 

 

Subvention Payment plan A  Subvention payment plan B  

Milestones  To be paid 

by Allottee   

Milestones  Demand  Contributio

n to be paid 

by   

Milestones  Demand Contributio

n to be paid 

by   

At the time of 

booking  

10% of BSP  At the time of 

booking  

10% of 

BSP 

Allottee  At the time 

of booking  

5% of 

BSP 

Allottee 

Within 60days  

of booking  

 

10% of 

BSP 

Bank  Within 

60days  of 

booking  

 

15% of 

BSP 

Bank 

Within 60 

days of 

Booking  

10% of BSP Within 120 

days of 

booking  

10% of 

BSP 

Bank Within 120 

days of 

booking  

10% of 

BSP 

Bank 
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NOTE: 

2. In the event the allottee approaches a bank/financial Institution for 

availing a loan, any delay by such Bank/financial Institution in making 

the payment as per the payment schedule shall attract interest @10 % 

on completion 

of basement 

roof slab   

10% of 

BSP 

Bank on 

completion 

of 

basement 

roof slab   

10% of 

BSP 

Bank 

On 

completion of 

11th floor slab   

20% of BSP On completion 

of 6th floor slab  

10% of 

BSP 

Bank On 

completion 

of 6th floor 

slab  

10% of 

BSP 

Bank 

On completion 

of 12th floor 

slab 

10% of 

BSP 

Bank On 

completion 

of 12th 

floor slab 

10% of 

BSP 

Bank 

On 

completion of 

brickwork 

20% of BSP On completion 

of 18th floor 

slab 

10% of 

BSP 

Bank On 

completion 

of 18th 

floor slab 

10% of 

BSP 

Bank 

On completion 

of Top floor 

slab 

10% of 

BSP 

Bank On 

completion 

of Top 

floor slab 

10% of 

BSP 

Bank 

On 

completion 

External 

plaster  

20% of BSP   On completion 

of Brickwork 

10% of 

BSP 

Bank On 

completion 

of 

Brickwork 

5% of 

BSP 

Allottee 

On completion 

of External 

plaster  

5% of BSP Allottee On 

completion 

of External 

plaster  

5% of 

BSP 

Allottee 

On offer of 

possession  

20% of BSP  

along with 

additional/o

ther charges 

On offer of 

possession  

5% of BSP 

along with 

the 

additional/

other 

charges  

Allottee On offer of 

possession  

10% of 

BSP 

1. Bank to 

pay 5% of 

BSP  

2. Allottee 

to pay 5% of 

BSP along 

with the 

additional/ 

other 

charges 
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per annum from the date such amounts fall due till realization of the 

payment by the promoter. 

10.2  The relevant clauses of the agreement to sub-lease dated 22.04.2019 

have been extracted and quoted in para 10.1 above, which reveal that 

the appellant applied for booking of a residential unit for total sale 

consideration specified in Annexure-D and the allottee paid a sum of 

Rs.44,642/- towards the booking amount being part payment towards 

the total sale consideration and the allottee further agrees to pay the 

remaining total sale consideration of the unit as prescribed in the 

payment plan (Annexure-D) without any need of any demand letter 

and/or reminder from the promoter.  

10.3  The mode of payment under the agreement prescribed that subject to 

the terms of the agreement and the Promoter abiding by the 

construction milestone, the allottee shall make all payments within the 

stipulated time as mentioned in the Payment Plan. 

10.4  The agreement further provides that in case allottee wishes to 

withdraw/cancel the agreement/allotment of the said unit then the 

Promoter shall refund all such amounts paid by the allottee till the date 

of cancellation without interest subject to forfeiture of earnest money 

along with non refundable amount, within 45 days from the sale 

proceeds as and when realized from re-allotment of the said unit. 

10.5  Clause 16 of the agreement lays down general terms and conditions and 

sub-clause (xiii) provides that the present agreement and the payment 

made hereunder do not create or bring into existence any 

lien/encumbrance over the said unit in favour of the allottee against the 

promoter other than rights and interests as contemplated under the 

agreement and the allottee shall not, without the written approval of the 

Promoter, create any encumbrance, mortgage, charge, lien on the said 

unit by way of sale, agreement of sale, lease, license, loan, finance 

agreement, other agreement or by creation of any third party interest 

whatsoever, till the date of execution and registration of the Tripartite 

Sub-Lease Deed in his/her favour by the Promoter.  However, the 

allottee may, for the purpose of facilitating the payment of the cost of 
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property and any other amounts payable under the agreement, apply for 

and obtain financial assistance from banks/financial institutions after 

obtaining prior written permission from the Promoter.  

10.6  In the event of obtaining any financial assistance and/or housing loan 

from any bank/financial institution, the Promoter may issue the 

permission/NOC as may be required by the bank/financial institution 

subject, however, that the Promoter shall by no means assume any 

liability and/or responsibility for any such loan and/or financial 

assistance which the allottee may obtain from such bank/financial 

institution.  The allottee shall, at the time of grant of permission or 

NOC by the Promoter, furnish an undertaking/declaration to the 

Promoter to indemnify the Promoter for all costs, expenses, injuries, 

damages etc. which the Promoter may suffer for any breach/default that 

may be committed by the allottee to the third parties/bank/financial 

institution. 

10.7  The Promoter may at the request of Allottee enter into a tripartite 

agreement with the allottee’s banker/financial institution to facilitate the 

allottee to obtain the loan from such bank/financial institution for 

purchase of the said unit.  The allottee also agrees that the Promoter 

shall be entitled to terminate the agreement at the request of the 

allottee’s banker/financial institution in the event of any breach of the 

terms and conditions under the loan agreement/tripartite agreement 

committee by the allottee.  

10.8  The agreement further reveals that in the payment schedule in the 

bottom at note no.2 it has been specifically mentioned that “in the event 

the allottee approaches a bank/financial Institution for availing a loan, 

any delay by such Bank/financial Institution in making the payment as 

per the payment schedule shall attract interest @10 % per annum from 

the date such amounts fall due till realization of the payment by the 

promoter.” 

10.9  On examining the entire relevant provisions of the agreement dated 

22.04.2019 it is evident that there is no clause/provision in the 

agreement which requires the promoter/respondent to facilitate the loan 
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for the allottees/appellants and the allottee was required to make 

payment as per payment schedule.  Simultaneously the promoter is 

required to abide by the construction milestone.  The provisions of sub-

clause (xiii) of clause 16 of the agreement make it further clear that the 

allottee may, for the purpose of facilitating the payment of the cost of 

property and any other amounts payable under the agreement, apply for 

and obtain financial assistance from banks/financial institutions after 

obtaining prior written permission from the Promoter and the allottee 

was also required to furnish undertaking/declaration to the Promoter, at 

the time of seeking permission or NOC, to indemnify the promoter for 

all costs, expenses, injuries, damages etc. which the promoter may 

suffer for any breach/default that may be committed by the allottee to 

the third parties/bank/financial institution.  Further, the promoter on the 

request of allottee may enter into tripartite agreement with the 

allottee/bank/financial institution to facilitate the allottee to obtain loan 

for purchase of the said unit. 

10.10  In view of the provisions of the agreement dated 22.04.2019 entered 

into between the appellants and the respondent/promoter we are of the 

considered view that there is no provision under the agreement for 

facilitating loan/subvention loan to the respective allottees from the 

financial institutions and, therefore, there is no question of breach of 

any terms and conditions of the agreement by the respondent/promoter.  

Issue no. (1) is decided accordingly.  

11.  Vide Issue No. (2) we are required to examine as to whether the email 

of the respondent/promoter dated 07.06.2019 is supplementary 

agreement between the appellants and the respondent. 

11.1  Before proceeding with this issue it would be proper to have a glance 

on the email dated 07.06.2019 as well as other emails sent by the 

respondent/promoter to the allottees/appellants, which are quoted 

hereunder:-- 

Email dated: Friday, June 7, 2019 

“Going through our records it has come to our notice 
that you have booked the caption unit under subvention 
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plan the Payments after the initial booking amount has to 
disburse by the funding banks. In line of the same the 
funding bank would require a tripartite agreement (TPT)  
alongwith permission to mortgage (PTM) to be prepared 
by the builder and executed by the bank enabling them to 
release to next payments against the basic dues of your 
unit.” 

Email dated: Saturday, October 26, 2019  

Thank you for providing details about the status of the 

subvention scheme and the ongoing process with Axis 

bank. Would wait for your update on the final decision by 

mid November. 

In the meantime, could you share with me details of the 

normal loan scheme (which involves 20% payment) ? 

Please also share the ‘per. Sq ft cost’, amount to be paid 

and intervals at which installment payment would be 

required. 

   ----------------------------- 

Email dated: Saturday, October 26, 2019 

As discussed with you in the morning over the phone 

regarding the subvention payment scheme which you 

have opted for your booked unit in Eldeco Live by the 

Greens. As you are aware that HDFC bank has stopped 

funding payments to builder under subvention scheme 

due to some guidelines issued by NHB, wherein all banks 

who are following and are under guidelines with NHB, 

cannot fund projects and subvention scheme all over 

India. 

On the other hand, we are trying with every other banks, 

if any can approve subvention scheme and fund our 

project. We are now in discussion with AXIS bank who 

has agreed for the same and can approve our project 

along with making payments under subvention scheme 
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also. We are waiting for the confirmation AXIS bank. As 

soon as we will get the confirmation from them, we will 

let you know. 

    -------------------------- 

 Email dated: Wednesday, December 11, 2019 

It has been almost 7 months since May but there has been 

no progression in the agreement and unfortunately, now 

we have been informed that the agreed upon subvention 

plan of 5%-80%-15% is no longer available and we are 

not in a position to pay additional 5% to meet the new 

and fresh demand of 10%. Therefore, I, on behalf of all 

the 7 allottees request you to cancel all the bookings and 

kindly refund the amounts paid in respect of all flats to 

the respective bank accounts, forthwith. 

    ------------------------- 

Email dated: Friday, January 17, 2020 

In reference to your e-mail dated 11 Dec, 2019 wherein 

you had requested for cancellation and refund of 7 units 

booked by yourself and your family-friends. Looking into 

our past relation and possible future investment, your 

request for cancellation & refund has been 

acknowledged by the management. 

In the present scenario the refund of the amount paid for 

the booking can only be initiated on the basis of one case 

per month starting from March 2020 subject to all the 

necessary documents-formalities furnished by all the 

allottees to our head office at Jasola. You are requested 

to prioritize and share monthly unit wise list so the 

needful be done. 

    ------------------- 
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Email dated: Sunday, May 10, 2020 

Hope you are well in these uncertain times. This is in 

reference to our trailing e-mail dated 17/01/2020. We 

would like to inform you that we started Work From 

Home right after Holi, well before the official lockdown 

due to Covid 19 outbreak. Since we were not able to 

resume the office we were not able to send you the refund 

cheque. Our office is partially open now & some of our 

staff would be available in office. We shall get your 

refund cheque ready & would share the scan copy of the 

cheque within 2-3 working days. 

    ----------------------- 

Email dated: Tuesday, May 12, 2020 

In reference to your below e-mail dated 09/05/20 & your 

discussion with Mr. Parag Gupta (Sr. GM, Sales), we 

wish to inform you that Eldeco has offered a suitable 

option to you and nowhere we have been incorrect in our 

dealing. The unit sold to you was under the subvention 

scheme prevailing and later on since the same got 

discontinued by all the banks (Basis Govt. order 

NHB/ND/DRS/ Policy Circular No.96/2019-20 dated 

July 19, 2019) hence we offered the best possible 

subvention payment plan in accordance with the new 

norms. We have been transparent all through this 

process and tried to be as accommodative as possible. 

Inspite of this on your continued insistence we agreed for 

a cancellation. Since then as you are aware of Covid-19 

outbreak which is a force majeure situation and owing to 

it we hereby take back the cancellation approval. 

We had relooked at our earlier cancellation approval & 

as such the refund towards these cancellations shall now 
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depend on the re-allotment of these units and through its 

proceeds only. 

11.2  Firstly there is no provision under the agreement dated 22.04.2019 for 

facilitating the loan/subvention loan by the promoter/respondent for the 

booked unit of the allottee.  On examination of the email dated 

07.06.2019 we found that the respondent informed the allottee that on 

examination of the record it has come to their notice that the allottee has 

booked the captioned unit under the subvention plan. The payment after 

the initial booking amount has to be disbursed by the funding banks. In 

line of the same the funding bank would require a tripartite agreement 

(TPT) alongwith permission to mortgage (PTM) to be prepared by the 

builder and executed by the bank enabling them to release to next 

payment against the basic dues of your unit.  From a reading of the said 

email it transpires that the respondent/promoter in order to help the 

allottee in getting the loan dispersed and is required to sign the tripartite 

agreement to permit the booked unit to be mortgaged with the bank for 

release of the payments against the basic dues of the unit, sent 

information. 

11.3  In our considered view the said email is just an information and cannot 

be treated as agreement/supplementary agreement or 

modification/extension of the agreement dated 22.04.2019.  The 

correspondence further reveals that HDFC Bank stopped funding 

payments to the builder under subvention scheme due to some 

guidelines issued by the National Housing Bank.  We are of the 

considered view that the email dated 7th June 2019 neither constitute 

supplementary agreement nor modification/extension of the agreement. 

Issue no. (2) is decided accordingly. 

12.  Vide Issue No. (3) we are required to examine as to whether under the 

scheme of the Act 2016 there is a provision for securing loan for the 

allottee from the financial institution and failing to secure the loan the 

respondent/promoter will be held liable for violation of the Act 2016 

and the Rules framed thereunder? And whether the Regulatory 
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Authority has jurisdiction to examine the issue relating to securing loan 

for allottee by the promoter under the provisions of the Act 2016. 

12.1  The real estate sector plays a catalytic role in fulfilling the need and 

demand for housing and infrastructure in the country. While this sector 

has grown significantly in recent years, it has been largely unregulated, 

with absence of professionalism and standardization and lack of 

adequate consumer protection. Though the Consumer Protection Act, 

1986 is available as a forum to the buyers in the real estate market, the 

recourse is only curative and is not adequate to address all the concerns 

of buyers and promoters in that sector. The lack of standardization has 

been a constraint to the healthy and orderly growth of industry. 

Therefore, the need for regulating the sector has been emphasized in 

various forums.  

12.2 The Real Estate (Regulation and Development) Act, 2016 aims to 

create a real estate regulatory authority and an appellate tribunal that 

will act as a watchdog for the housing sector, primarily towards 

protecting consumer interests while creating an alternative redress 

mechanism for an disputes that may arise. This Act also aims to provide 

a uniform regulatory environment in the real estate sector which is 

laced with black money, red-tapism, land mafias and corruption. The 

core objective of this Act is twofold: firstly, to ensure sales of 

immovable properties in an efficient and transparent manner and 

secondly, to protect the interest of consumers in the real estate sector.  

12.3 The Act is further intended to achieve:- 

(a) To ensure accountability towards allottees and protect their interest; 

(b) To infuse transparency, ensure fair-lay and deduce frauds & delays; 

(c) To introduce professionalism and pan India standardization; 

(d) To establish symmetry of information between the promoter and 
allottee’ 

(e) To impose certain responsibilities on both promoter and allottees; 

(f) To establish regulatory oversight mechanism to enforce contracts; 

(g) To establish fast-track dispute resolution mechanism; 
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(h) To promote good governance in the sector which in turn would 
create investor confidence; 

(i) Regulation of the planned development in the real estate sector; 

(j) To ensure sale of immovable properties in an efficient and 
transparent manner; 

(k) To protect the interest of consumers in the real estate sector; 

 
12.4 The promoter/developers are also required to make various 

compliances: 
 

i.  No launch or advertisement before registration with RERA; 

ii. Sharing information project plan, layout government approvals, 
land title status, sub-contractors; 

iii.  Increased assertion on the timely completion of projects and 
delivery to the consumer; 

iv. An increase in the quality of construction due to a defeat liability 
period of five years; 

v.  Informing allottees about any minor addition or alteration; 

vi.  Consent of 2/3rd allottees about any other addition or alteration; 

vii.  Consent of 2/3rd allottees for transferring majority rights to 3rd 
party; 

viii.  Formation of RWA within specified time or three months after 
majority of units have been sold.  

 
12.5 The promoter of a real estate development firm has also to maintain a 

separate account for each of their projects. A minimum 70 per cent of 

the money from investors and buyers will have to be deposited. This 

money can only be used for the construction of the project and the cost 

borne towards the land. The developers will have to keep informed the 

buyers of their other ongoing projects.  

12.6 RERA requires builders to submit the original approved plans for their 

ongoing projects and the alterations that they made later. Builders also 

have to furnish details of revenue collected from allottees, how the 

funds were utilized, timeline for construction, completion, and delivery 
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that will need to be certified by an engineer/architect/practicing 

chartered accountant.  

12.7 It is responsibility of each state regulator to register real estate projects 

and real estate agents operating in their state under RERA. The details 

of all registered projects will be put up on a website for public access.  

12.8 Further the regulator will have to ensure protection to buyers in this 

matter for five years from the date of possession. If any issue is 

highlighted by buyers in front of the regulator in this period including 

in quality of construction and the provision of services, the developer 

will have to rectify the same within 30 days.  

12.9 Developers can’t invite, advertise, sell, offer, market or book any plot, 

apartment, house, building, investment in projects, without first 

registering it with the regulatory authority. Furthermore, after 

registration, all the advertisement inviting investment will have to bear 

the unique RERA registration number. The registration number will be 

provided project-wise. After registering the project, developers will 

have to furnish details of their financial statements, legal title deed and 

supporting documents.  

12.10 If the promoter defaults on delivery within the agreed deadline, they 

will be required to return the entire money invested by the buyers along 

with the pre-agreed interest rate mentioned in the contract based on the 

model contract agreement given by RERA.  

12.11 If the buyer chooses not to take the money back, the builder will have to 

pay monthly interest on each month delay to the buyer till they get 

delivery. After developers register with the regulator, a page will be 

created for the builder on the regulatory authority’s website. The 

developer will be given login credentials using which it will upload all 

the information regarding the registered projects on the regulator’s 

website. The number, type of apartments, plots and projects and their 

completion status will be updated at a maximum quarterly basis.  
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12.12 To add further security to buyers, RERA mandates that developers can’t 

ask more than 10 per cent of the property’s cost as an advanced 

payment or booking amount before actually signing a registered sale 

agreement.  

12.13 The regulator will have the power to impose penalty and courts can fine 

and imprison errant builders. The imprisonment can go up to a period of 

three years in case of certain matter.   

12.14  Section 2(c) of the Act 2016 defines “agreement to sale” means an 

agreement entered into between the promoter and the allottee and 

Section 13 refrains the promoter from accepting a sum more than 10% 

of the cost of the apartment, plot, or building as the case may be, as an 

advance payment or an application fee, from a person without first 

entering into a written agreement for sale specifically providing therein 

the particulars of the development of project including the construction 

of building and apartments, along with specifications and internal 

development works and external development works, the dates and the 

manner by which payments towards the cost of the apartment, plot or 

building, as the case may be, are to be made by the allottees and the 

date on which the possession of the apartment, plot, or building is to be 

handed over, the rates of interest payable by the promoter to the allottee 

and the allottee to the promoter in case of default, and such other 

particulars, as may be prescribed. 

12.15  Section 18 of the Act 2016 gives right to the allottee to seek refund of 

the amount and compensation if the promoter fails to complete or is 

unable to give possession of the apartment, plot or building in 

accordance with the terms of agreement for sale duly completed by the 

date specified therein. 

12.16  Section 19(4) of the Act 2016 provides for entitlement of an allottee to 

claim refund of amount along with interest at such rate as may be 

prescribed and compensation in the manner as provided under the Act 

2016 from the promoter, if promoter fails to comply or unable to give 

possession of the apartment, plot or building, as the case may be in 

accordance with the terms of agreement for sale. Sub Section (6) of 
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Section 19 further provides that every allottee to make necessary 

payment in the manner within the time as specified in the agreement for 

sale. 

12.17  Section 31 of the Act empowers any aggrieved person to file a 

complaint with the Authority for the Adjudicating Officer, as the case 

may be, for violation or contravention of the provisions of the Act 2016 

and Rules and Regulations made thereunder against any promoter 

allottee or real estate agent, as the case may be. 

12.18  The State Government in exercise of powers conferred by sub section 

(1) of Section 84 read with clause (h) of sub section (2) of the said 

Section and sub-section (2) of Section 13 of the Act 2016 framed The 

Uttar Pradesh Real Estate (Regulation and Development) (Agreement 

for Sale/Lease) Rules, 2018 (hereinafter referred to as ‘Rules 2018’). 

Chapter-II of Rules 2018 provides for ‘agreement for sale/lease’ to be 

executed between the promoter and an allottee in the form as per 

Annexure and under the heading of ‘Terms’ as per clause 1.5, a 

promoter has been given sole discretion to give a rebate for early 

payments of instalments payable by the allottee by discounting such 

early payments @ …….. % per annum for the period by which the 

respective installment has been preponed and the provision for allowing 

rebate and such rate of rebate shall not be subject to 

revision/withdrawal, once granted to an allottee by the Promoter.  

 Rules further provide the mode of payment, compliance of law relating 

to remittance, adjustment or appropriation of payments. 

 Under the heading ‘Time is the Essence’ it has been specifically 

provided that the promoter shall abide by the time schedule for 

completing the Project as disclosed at the time of registration of the 

Project with the Authority and towards handing over the 

(Apartment/Plot) to the Allottee. Similarly, Allottee was also required 

to make payment of the installment and other dues and to meet the other 

obligations under the Agreement subject to the simultaneous 
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completion of construction by the Promoter as provided in the payment 

plan.  

 Rules also provide for construction of the Project/Apartment, 

possession of the Apartment/Plot, Representations and Warranties of 

the promoter, conveyance of the apartment, maintenance of the 

building/ apartment/project, defect liability, right to enter the apartment 

for repairs, usage, general compliance with respect to the apartment, 

compliance of laws, notifications etc by parties, additional 

constructions, promoter shall not mortgage or create a charge etc. 

12.19  Clause 25 of the ‘Terms’ provides severability to the effect that “If any 

provision of this Agreement shall be determined to be void or 

unenforceable under the Act or the Rules and Regulations made there 

under or under other Applicable Laws, such provisions of the 

Agreement shall be deemed amended or deleted in so far as reasonably 

inconsistent with the purpose of this Agreement and to the extent 

necessary to conform to Act or the Rules and Regulations made there 

under or the Applicable Laws, as the case may be, and the remaining 

provisions of this Agreement shall remain valid and enforceable as 

applicable at the time of execution of this agreement.” 

12.20  From the examination of the provisions of entire scheme of Act 2016 

and the Rules 2018, it is evident that the agreement for sale is required 

to be entered into between the promoter and allottee and they are under 

obligation to perform their duties/obligations as per the provisions of 

the Act 2016 and Rules 2018. The entire Act does not talk about 

securing loan by an allottee through any financial institution and/or for 

facilitating the loan, execution of tripartite agreement by allottee, 

promoter as well as financial institution and entering into memorandum 

of understanding, and thus the scheme of the Act and Rules 2016 does 

not empower the Regulatory Authority to examine the issue relating to 

securing loan for allottee by the promoter.  Issue no. (3) is decided 

accordingly.  

13.  Learned counsel for the appellant, in support of his submission placed 

reliance on the following cases:-- 
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(1)  Para 12 of the judgment of Hon’ble Supreme Court in the case 

of Rojasara Ramjibhai Dahyabhai Vs. Jani Narottamdas 

Lallubhai (dead) by LRs and another, reported in (1986) 3 

SCC 300 wherein the principles of implied contract 

summarized in the Halsbury’s Laws of England, Vol.8, 3rd Edn., 

page 121 have been quoted, which are as under:-- 

“In construing a contract, a term or condition not 

expressly stated may, under certain circumstances, be 

implied by the court, if it is clear from the nature of 

the transaction or from something actually found in 

the document that the contracting parties must have 

intended such a term or condition to be a part of the 

agreement between them.  Such an implication must in 

all cases be founded on the presumed intention of the 

parties and upon reason, and will only be made when 

it is necessary in order to give the transaction that 

efficacy that both parties must have intended it to 

have, and to prevent such a failure of consideration as 

could not have been within the contemplation of the 

parties.” 

(2)  Trimex International FZE Limited Vs. Vedanta Aluminium 

Limited India, reported in (2010)3 SCC 1, wherein, in para 49, 

it has been observed by the Hon’ble Supreme Court that once 

the contract is concluded orally or in writing, the mere fact that 

a formal contract has to be prepared and initiated by the parties 

would not affect either the acceptance of the contract so entered 

into or implementation thereof, even if the formal contract has 

never been initiated.  

(3)  State of Maharashtra and others Vs. Saifuddin Mujjaffarali 

Saifi, reported in 1993 SCC OnLine Bom 203: AIR 1994 Bom 

48, wherein, in para 17, the Hon’ble Bombay High Court has 

observed as under:-- 
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“However, it must be emphasized that a very 

important question arises as to whether and in what 

circumstances a contract between the parties can be 

implied. The contract can be implied and it is clear 

from Section 9 of the Indian Contract Act, but it is the 

fundamental principle of law that the Court should 

not make a contract for the parties. It follows that a 

clear case must be made out before doing so. A 

contract implied in fact requires meeting of minds. 

The Court should refuse to read an implied term into 

a contract which is silent on the point or did not 

clearly indicate the nature of term. However, when 

the stipulations are clear and in contemplation of the 

parties or which necessarily arise out of the contract 

between the parties, they will be implied i.e. 

stipulations on the part of the employer to allow the 

builder to do the work and to give possession of the 

site, to supply plans, etc. It would be also important to 

observe that where the contract is an entire contract 

in the legal sense so that the contractor not only 

undertakes to carry out the work but also undertakes 

to complete the work in accordance with the 

employer's designs or specifications. There is no room 

for any implied undertaking by the employer that the 

completion in accordance with the designs or 

specifications is possible or practicable. Accordingly, 

the contractor will have to pay the damages if he 

cannot complete or will be unable to recover extra 

payment for additional work necessary to achieve 

completion.” 

14.  The aforesaid cases relied by the learned counsel for the appellants do 

not apply to the facts and circumstances of the present case. 
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15.  In view of the aforesaid analysis we are of the considered view that in 

the agreement dated 22.04.2019 there is no clause or provision which 

warrants the promoter/respondent to facilitate the loan for an allottee 

against the booked unit.  The entire scheme of the Act 2016 and the 

Rules framed thereunder do not provide regarding securing loan by the 

allottee through any financial institution/bank or facilitating loan, 

execution of tripartite agreement among the allottee, promoter and 

financial institution.  The core object of the Act 2016 is to ensure sale 

of the property in an efficient and transparent manner and also to 

protect the interest of consumer in the real estate sector.  As per 

averments of the respondent, the principal amount has already been 

refunded to the appellants through cheque dated 23.02.2021 in 

pursuance to the impugned order of the Regulatory Authority dated 

12.01.2021.   

16.  On examining the issue in its entirety and on the analysis hereinabove, 

we do not find any illegality or perversity in the impugned order of the 

Regulatory Authority dated 12.01.2021.  The appeals are not 

sustainable in the eye of law.   

16.  Accordingly Appeal Nos. 345/2021, 346/2021, 347/2021, 348/2021, 

349/2021 and 350/2021 are dismissed. 

17.  No order as to costs.  

  

Dated: 30th May, 2023      (K. K. Jain)   (D. K. Arora) 
Shakir 

 

 

 


