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Appeal No. 211/2022

Meena Gupta Appellant.
Versus
One Place Infrastructures Pvt. Ltd. ..., Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by the Ms Meena Gupta (hereinafter referred to as the
‘appellant’) against the order dated 08.02.2022 passed by the U. P. Real
Estate Regulatory Authority, Lucknow (hereinafter referred to as
‘Regulatory Authority’) in Complaint No. LKOI162/02/71115/2021
whereby the Regulatory Authority dismissed the complaint of the
appellant.

The facts of the case, as culled out from the memo of appeal, are that One
Place Infrastructure Private Limited (respondent) promulgated a project
named “The Fateh” in Lucknow city and the appellant applied for a studio
unit in the said project vide application dated 06.09.2017 having area of
335.93 sq.ft. at a basic price of Rs.4200/- per sq.ft.. The total value of the
unit was Rs.14,10,906/-. The agreement was executed on 01.12.2017.

The respondent had advertized the above named project on various
properties for rent and sale. The appellant opted for Down Payment Plan
and paid an amount of Rs.14,10,906/- to the respondent in one installment
and the respondent agreed to pay Rs.14,109/- per month as “Assured
Return” every calendar month to the appellant w.e.f. January 2018 till
December 2022 which was accepted by the appellant.
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Initially the respondent made payment of returns as agreed upon to the
appellant of Rs.14,109/- minus TDS which was grossly calculated as
Rs.12,968/- regularly from January 2018 till October 2018. The
respondent stopped making payment of returns to the appellant from the

month of November 2018.

The appellant made several attempts to talk to the representatives of the
respondent via e-mail and on mobile number shared by the respondent, but

failed to get specific reply from the respondent.

Consistent ignoring and lack of communication from the respondent’s side
defeated the very object for which the appellant invested her hard earned

money in the said project.

The appellant made continuous efforts to get in contact with a
representative. The appellant was promised that the payment of assured
return would start soon as promised. The payment was again resumed in
the month of March 2019 which continued till May 2019. The payment
was made through online mode with deduction of TDS, but TDS was not

deposited.

After the payment of assured returns in the month of May 2019 the agreed
returns were stopped again by the respondent without any notice or reason
whatsoever for which the appellant tried to get in contact with the
authorized representatives but no response was received from the

respondent.

The appellant tried to contact the respondent through e-mails and
telephonic calls, after the payment of assured returns was again stopped,
but no one resolved the issue. The appellant has not received any payment

towards assured return from the respondent after the month of May 2019.

Despite various attempts by the appellant to get the issue resolved
amicably and without any burden to either party, no efforts were made by
the respondent. The respondent made excuses which had no concern with
the appellant and were totally contrary to the spirit and purpose of the

agreement.

Being aggrieved of the aforesaid inaction of the respondent, the appellant

filed a complaint before the Regulatory Authority which was dismissed by



the Regulatory Authority vide order dated 08.02.2022 on the ground of

non-maintainability observing that there is no provision in the Act of 2016

to deal with the matter of assured return.

The appellant has challenged the impugned order dated 08.02.2022 on the

following grounds:--

(a)

(b)

(©)

(d)

(e)

Q)

(2

The Regulatory Authority has dismissed the complaint as not
maintainable without application of mind and simply stated that there

is no provision to deal with the assured return in the Act of 2016.

The respondent promulgated a project named “The Fateh” in
Lucknow city which is a commercial complex wherein the appellant

applied for a studio unit vide application dated 06.09.2017.

As per terms of the agreement dated 01.12.2017 the appellant opted
for Down Payment Plan and paid an amount of Rs.14,10,906/- to the
respondent in one installment and the respondent agreed to pay
Rs.14,109/- per month as “Assured Return” every calendar month to

the appellant w.e.f. January 2018 till December 2022.

After the payment of return was stopped from the respondent’s side,
the appellant made several attempts to talk to the representatives of
the respondent via e-mail and on mobile number shared by the
respondent. The appellant made complaint via e-mail of which no

specific reply was given by the respondent.

The appellant has not received any payment (Return) from the

respondent after the month of May 2019.

Despite various attempts by the appellant to get the issue resolved
amicably and without any burden to either party, no efforts were made
by the respondent. The respondent made excuses which had no
concern with the appellant and were totally contrary to the spirit and

purpose of the agreement.

In the case of Madhushree Khaitan Vs. Vatika Limited Haryana
RERA Gurugram directed the respondent to pay the assured return as

agreed upon with the complainant.



6.1

(h) There is a contractual obligation of the builder to pay the amount of
assured return, he cannot wiggle out of the situation by taking a plea

of enforcement of Act 2016 or BUDS Act.
The appellant has prayed for the following reliefs:--

(1) To set aside the impugned order dated 08.02.2022 passed by the
Regulatory Authority in complaint case No. LKO162/02/71115/2021,
further to pass a fresh order directing the respondent to resume the

Assured Return on the principal amount deposited by the appellant.

(i1)) To pass an order to pay the due arrear amount payable and continue to
pay the assured return till December 2022 to the appellant along with

interest of 18% on the arrears.

(i11) To award the cost in favour of the appellant in the interest of natural

Justice.

Heard Sri Vivek Singh, learned counsel for the appellant. Learned counsel
for the appellant was specifically asked to address that under which
provision of the Act and Rules 2016, the issue relating to assured return is
covered. The learned counsel for the appellant failed to answer the query

of the Tribunal.

On the basis of examination of pleadings, record of appeal and
submissions of the learned counsel for the appellant, the admitted facts of
the case are that the respondent launched a project for rent and sale,
namely, “The Fateh” in Lucknow city. The appellant approached the
respondent for allotment of studio unit vide application dated 06.09.2017,
having area 335.93 sq. ft. at a basic price of Rs. 4200/- per sq. ft. The total
value of the unit was Rs. 14,10,906/-. The appellant opted for Down
Payment Plan and paid an amount of Rs.14,10,906/- to the respondent in
one installment and the respondent agreed to pay Rs.14,109/- per month as
“Assured Return” every calendar month to the appellant w.e.f. January

2018 till December 2022 which was accepted by the appellant.

As per averments of the appellant, initially the respondent made payment
of returns as agreed upon to the appellant of Rs.14,109/- minus TDS which
was grossly calculated as Rs.12,968/- regularly from January 2018 till
October 2018 and stopped making payment from November 2018. After
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repeated reminders, the respondent resumed the payment in the month of
March 2019 and from June 2019 the same was again stopped without any

notice or reason.

The appellant, feeling aggrieved against the inaction of the respondent of
not making payment of the assured return, approached the Regulatory
Authority by means of complaint which was dismissed by impugned order
dated 08.02.2022 on the ground of non-maintainability of the complaint
under the provisions of Act 2016. The appellant, feeling aggrieved against
the impugned order dated 08.02.2022, preferred the instant appeal on
various grounds and while praying for setting aside the order dated
08.02.2022 also sought direction for respondent to pay due arrears amount

and continue to pay assured return till December 2022 along with interest

@ 18%.

In order to examine the grounds taken by the appellant and the averments
made, we deem it proper to frame the following questions on the grounds

pressed by the learned counsel for the appellant:-

1. Whether under the Scheme of Act 2016 there is a provision for
examining and deciding the issues relating to the provisions of
assured return/committed charges or commercial effect in an
allotment letter/builder buyer agreement for purchase of

flat/apartment/plot?

i1.  Whether there is any illegality and perversity in the order of
Regulatory Authority in rejecting the complaint of the appellant?

In order to examine question no. 1, we proceed to examine the aims and
object and the obligations and compliances required to be made by the

promoters/developers.

The real estate sector plays a catalytic role in fulfilling the need and
demand for housing and infrastructure in the country. While this sector has
grown significantly in recent years, it has been largely unregulated, with
absence of professionalism and standardization and lack of adequate
consumer protection. Though the Consumer Protection Act, 1986 is
available as a forum to the buyers in the real estate market, the recourse is

only curative and is not adequate to address all the concerns of buyers and
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promoters in that sector. The lack of standardization has been a constraint
to the healthy and orderly growth of industry. Therefore, the need for

regulating the sector has been emphasized in various forums.

The Real Estate (Regulation and Development) Act, 2016 aims to create a
real estate regulatory authority and an appellate tribunal that will act as a
watchdog for the housing sector, primarily towards protecting consumer
interests while creating an alternative redress mechanism for an disputes
that may arise. This Act also aims to provide a uniform regulatory
environment in the real estate sector which is laced with black money, red-
tapism, land mafias and corruption. The core objective of this Act is
twofold: firstly, to ensure sales of immovable properties in an efficient and
transparent manner and secondly, to protect the interest of consumers in

the real estate sector.
The Act 1s further intended to achieve:-

(a) To ensure accountability towards allottees and protect their interest;
(b) To infuse transparency, ensure fair-lay and deduce frauds & delays;
(c) To introduce professionalism and pan India standardization;

(d) To establish symmetry of information between the promoter and
allottee’

(e) To impose certain responsibilities on both promoter and allottees;
(f) To establish regulatory oversight mechanism to enforce contracts;
(g) To establish fast-track dispute resolution mechanism,;

(h) To promote good governance in the sector which in turn would create
investor confidence;

(1) Regulation of the planned development in the real estate sector;

(j) To ensure sale of immovable properties in an efficient and transparent
manner;

(k) To protect the interest of consumers in the real estate sector;

The promoter/developers are also required to make various compliances:

1. No launch or advertisement before registration with RERA;

ii.  Sharing information project plan, layout government approvals, land
title status, sub-contractors;
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iii.  Increased assertion on the timely completion of projects and delivery
to the consumer;

iv.  An increase in the quality of construction due to a defeat liability
period of five years;

v. Informing allottees about any minor addition or alteration;
vi.  Consent of 2/3™ allottees about any other addition or alteration;
vii. Consent of 2/3™ allottees for transferring majority rights to 3" party;

viii. Formation of RWA within specified time or three months after
majority of units have been sold.

The promoter of a real estate development firm has also to maintain a
separate account for each of their projects. A minimum 70 per cent of the
money from investors and buyers will have to be deposited. This money
can only be used for the construction of the project and the cost borne

towards the land.

The developers will have to keep informed the buyers of their other

ongoing projects.

RERA requires builders to submit the original approved plans for their
ongoing projects and the alterations that they made later. Builders also
have to furnish details of revenue collected from allottees, how the funds
were utilized, timeline for construction, completion, and delivery that will
need to be certified by an engineer/architect/practicing chartered

accountant.

It 1s responsibility of each state regulator to register real estate projects and
real estate agents operating in their state under RERA. The details of all

registered projects will be put up on a website for public access.

Further the regulator will have to ensure protection to buyers in this matter
for five years from the date of possession. If any issue is highlighted by
buyers in front of the regulator in this period including in quality of
construction and the provision of services, the developer will have to

rectify the same within 30 days.

Developers can’t invite, advertise, sell, offer, market or book any plot,

apartment, house, building, investment in projects, without first registering



it with the regulatory authority. Furthermore, after registration, all the
advertisement inviting investment will have to bear the unique RERA
registration number. The registration number will be provided project-
wise. After registering the project, developers will have to furnish details

of their financial statements, legal title deed and supporting documents.

8.10 If the promoter defaults on delivery within the agreed deadline, they will
be required to return the entire money invested by the buyers along with
the pre-agreed interest rate mentioned in the contract based on the model

contract agreement given by RERA.

8.11 If the buyer chooses not to take the money back, the builder will have to
pay monthly interest on each month delay to the buyer till they get
delivery. After developers register with the regulator, a page will be
created for the builder on the regulatory authority’s website. The developer
will be given login credentials using which it will upload all the
information regarding the registered projects on the regulator’s website.
The number, type of apartments, plots and projects and their completion

status will be updated at a maximum quarterly basis.

8.12 To add further security to buyers, RERA mandates that developers can’t
ask more than 10 per cent of the property’s cost as an advanced payment or

booking amount before actually signing a registered sale agreement.

8.13 The regulator will have the power to impose penalty and courts can fine
and imprison errant builders. The imprisonment can go up to a period of

three years in case of certain matter.

9. Further the relevant clauses of Builder-Buyer Agreement and the relief

sought in the complaint by the complainant are being quoted as follows:

Builder-Buyer Agreement

Clause 1.  That the DEVELOPER hereby agrees to sell and the Allottee
hereby agrees to acquire the said premises detailed below at the basic sale
price and preferential location charges, if any, mentioned against it and
upon the terms and conditions set out hereunder as mutually agreed by

and between the parties hereto.



Unit Unit Floor Tower | Super Basic Total Basic
Type No. Area Rate Price.
Appx. (Sq.mt.)
(Sq.mt.)
Studio - - - 335.93 | 4200/~ | 14,10,906/-
Clause 3. The Allottee(s) also agree and understand that in addition to

total sale price , the Allottee(s) shall be liable to pay all taxes and cesses

levied or leviable by the government authorities.

AND WHEREAS the developer relying on the assurances, commitments,

confirmation and representation made by the Allottee to faithfully abide by

all the terms, conditions and stipulations as stated above, has accepted in

good faith his application to allot the unit and is not willing to enter into

the MOU on the terms and conditions contained in the MOU and the

application form hereinafter.--

a)

b)

That the Allottee has opted for Down Payment Plan, and paid an
amount of 14,10,906/- (Rupees Fourteen Lakh Ten Thousand, Nine
Hundred Six only) Attached hereto, and the balance of Rs. NA
(Rupees ----NA---- only) to be paid to the developer as per ‘Annexure
A’, simultaneous with the execution of this MOU, the receipt of which
Allottee(s) hereby
acknowledges that this MOU shall be enforceable only after

Developer hereby acknowledges. The
realization of all the cheques issued by the Allottee(s) towards

purchase of the unit.

The Developer hereby undertakes to make a fixed payment of
Rs. 14109/~ (Rupees Fourteen Thousand One Hundred Nine only)
(hereinafter referred to as Assured Return) every calendar month to
the Allottee(s) w.e.f. Jan. 18 till Dec.2022, which the Allottee(s) duly
accepts. (Application in case of Down Payment Plan/Flexi Payment
Plan)

The Allottee(s) agrees that the present payment of assured return is
subject to the compliance of the terms and conditions as stated

above.  The DEVELOPER will give monthly cheques to the



d)
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Allottee(s) in individual names of all owners/co-owners equally. It is
agreed between the DEVELOPER and Allottee(s) that after aforesaid
48 months, the Allottee(s) shall not be entitled for any interest on
amount paid by him or any such additional amount as payment. And
the Allottee(s) shall be assigning its right in the said developed units
to the DEVELOPER, it is agreed by and between the parties that the
Allottee(s) shall be entitled to the sum of Rs.5200/- (Rupees Fifty Two
Hundred) per sq. ft. on the area of the said developed unit to the
DEVELOPER in lieu of its assignment of allotment right as aforesaid
to the DEVELOPER.

The aforesaid amount mentioned in (b) shall be treated as mutually
agreed amount and fair market value of the unit and shall not be

negotiable or challenged.

The aforesaid PDCs shall be paid to the Allottee after deduction of
Tax at source applicable on the date of its issuance. In case of
variation of TDS rate then the Developer shall proceed to issue new
PDCs affecting the new TDS rate. In such scenario, upon intimation
from the Developer the Allottee shall be liable to return the earlier
issued PDCs for its replacement with the newly issued PDCs. In
case Allottee(s) fails to do the above, then the DEVELOPER shall
instruct its Banker to stop the payment of amount mentioned in the
earlier issued PDCs and shall dispatch the newly issued PDCs to the
registered address of the Allottee without any further liability.

Relief sought in the complaint:--

(i)

(i)

(iii)

To pay due amount pending since the year 2018 along with interest

of 5% on the due amount pending.

To resume the payment of interest (return) @ 14,109/- monthly as
promised under the Agreement of Sale dated 01/12/2017 till the

month of December, 2022 as agreed under terms and conditions.

Any other order or relief which this Hon’ble Real Estate Regulatory
Authority, Uttar Pradesh may deem fit and proper in the facts and
circumstances of the case may kindly be passed in favor of the

complainant and against the Respondents.
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10. In our considered view, the assured return or committed charges are

independent commercial arrangements between the parties which
sometime a promoter/developer offer, in order to attract buyers/investors
or users who may invest either in under construction or pre-launched/new
launched projects. The commercial effect would generally involve
transactions having profit as their main aim. Piecing the threads together,
therefore, so long as an amount is ‘raised’ under a real estate agreement,
which is done with profit as the main aim. Such agreement between the
developer and home buyer would have the “commercial effect” as both the
parties have “commercial” interest in the same- the real estate developer
seeking to make a profit on the sale of the apartment, and the
flat/apartment purchaser profiting by the sale of the apartment. Whereas
the object of promulgation of the Real of Real Estate (Regulation and
Development) Act 2016 aims to create and ensure sale of immovable
property in efficient and transparent manner and to protect the interest of

the consumers in the real estate sector and not for the profit purposes.

10.1 On the basis of the above, we are of the considered view that there is no

11.

provision under the Scheme of Act 2016 for examining and deciding the
issues relating to the provisions of assured return/committed charges or
commercial effect in an allotment letter/builder buyer agreement for
purchase of flat/apartment/plot. The question no. i is answered

accordingly.

The question no. ii requires us to examine as to whether there is any
illegality and perversity in the impugned order dated 08.02.2022 passed by
the Regulatory Authority in rejecting the complaint of the appellant.

11.1 On examination, we found that the Regulatory Authority while taking into

consideration the fact that there is no provision under the Act 2016 for
dealing with the issue of assured return, rejected the complaint of the
appellant/complainant on the ground of non-maintainability of the

complaint.

11.2 In view of the above, we are of the considered view that there is no

illegality and perversity in the impugned order dated 08.02.2022 passed by
the Regulatory  Authority, whereby the complaint of the



12.

13.
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complainant/appellant was dismissed on the ground of non-maintainability

of complaint. The question no. ii is answered accordingly.

On the basis of the aforesaid analysis, while upholding the impugned order
dated 08.02.2022 passed by the Regulatory Authority in Complaint No.
1IKO162/02/71115/2021, we dismiss the appeal.

No order as to the costs.

Dated: 29™ September, 2020
Shakir/Tanveer (K.K. Jain) (D.K. Arora)



