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1. This appeal has been instituted by the appellant/allottee, assailing 

the impugned order dated 15.12.2022, passed in complaint No. 

NCR144/06/94633/2022 (Anuradha Dalmia Vs. S.J.P Infracon 

Limited), whereby, the complaint of the appellant came to be partly 

allowed with directions to the respondent promoter to handover 

possession of the unit/flat till 31.03.2023 and pay interest for delay 

from 29.03.2014 till 30.04.2017, @ Rs. 5 per/sq.ft every month as 

per the agreement to sale and from 01.05.2017 till date of No Dues 

Certificate i.e. 04.06.2020 @ MCLR+1%.  

2. The brief facts, culled out from memo of appeal are that: - 

2.1 The Appellant has booked an apartment in the proposed project of 

the respondent known as SHRI RADHA SKY GARDEN situated 

at Plot No. GH-05, Sector - 16B, Greater Noida West (UP) in the 

year 2010. A flat bearing No. H-101, 10th Floor, in Tower-H, 

admeasuring 1874 sq.ft. was allotted in her favour through 

Allotment letter, dated 26th April 2011. The cost of the Flat was 

Rs.34,29,420./- (Rupees Thirty Four Lakhs Twenty Nine Thousand 

Four Hundred Twenty Only) inclusive of service tax. Against the 

determined cost of the flat, the appellant has deposited an amount of 

Rs. 36,18,296/- till date which is more than the cost of the flat, 

within time, as and when demanded by the respondent, despite the 
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fact that the appellant has chosen Construction Linked Plan for 

payment of the sale consideration of the said flat booked by the 

appellant at different stages of construction of the project. 

2.2 It is further submitted that the unit was initially allotted in year 2011 

but due to farmers’ agitation the unit was re-allotted on 02.05.2014 

and via letter dated 02.05.2014 the respondent changed the unit no. 

H-101, 10th Floor, in Tower-H, admeasuring 1874 sq.ft. to unit no. 

1602, 16th Floor, in Tower-T7. It is further submitted that respondent 

has also changed the date of possession to 31.12.2015. It is 

mentioned in the said letter dated 02.05.2014 that the rest all other 

terms and conditions will be as per original allotment letter and 

MoU's signed between the parties. As per terms of initial booking 

letter dated 26.04.2011, the possession of the unit was to be handed 

over by 21.10.2013, but later on, the date of possession was changed 

to 31.12.2015. 

2.3 Clause 8 (c) of allotment letter provides that in case the construction 

of the apartment is not completed within the stipulated time, then the 

allottee was entitled to receive compensation at the rate of Rs.5/- per 

sq. ft. of the super area of the unit per month. 

2.4        As per letter dated 02.05.2014, the construction was to be completed 

and possession was to be delivered on or before 31.12.2015. 

Respondent promoter failed to complete the project/Tower T-7 

within stipulated time.  

2.5 Appellant submits that an alleged offer of possession letter dated 

27.03.2019 without OC/CC was issued to just get the balance 

payment.  Aggrieved, the appellant filed a complaint before RERA 

on 06.06.2022. 

2.6 The appellant further submits that the respondent put in appearance 

before court below but despite repeated opportunities did not file 

reply and only submitted the Temporary Occupancy Certificate 

dated 01.09.2017 and 18.03.2019, issued by Greater Noida Industrial 

Development Authority to respondent and also submitted copy of 

application for Occupancy Certificate dated 25.06.2019. Vide letter 
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dated 01.09.2017, the Greater Noida Industrial Development 

Authority has issued a Temporary Occupancy Certificate to the 

respondent subject to the condition of removal of the discrepancy 

indicated in the said letter. The validity of Temporary Occupancy 

Certificate was 18 months. It is self-evident from the Temporary 

Occupancy Certificate that external development, electrical work, 

landscaping work, door window and basement work was not 

completed till 01.09.2017 and 18 months’ time given to the 

respondent for removal of these discrepancies. The respondent 

without removing the discrepancies, shown in the Temporary 

Occupancy Certificate, has issued letter of intimation for possession 

of flat to the appellant and has also issued illegal final demand letter. 

Even till date the Unit in question is inhabitable, features like 

flooring, painting, fitting, and fixtures were not complete till date. 

2.7 The appellant further submitted that as there was mistake apparent 

from the records/order dated 15.12.2022, therefore, appellant has 

filed application under section 39 of the RERA Act, 2016 before the 

Regulatory Authority for amendment/rectification in order dated 

15.12.2022, which came to be dismissed vide order dated 

05.06.2023.  

2.8 The appellant submits that while passing the impugned order, the 

Regulatory Authority did not took into consideration of the reliefs 

claimed by the appellant and did not discussed the merits of the case, 

and despite there being no cogent evidence led by the respondent 

about the statements made, the Authority has  not awarded interest 

as per The Real Estate (Regulation and Development) Act, 2016) 

section 2 (za) read with section 18 of the RERA Act. As per Act, 

2016, the appellant was entitled to get delayed interest on deposited 

amount from date of default i.e. 31.12.2015 till date of OC/CC at the 

rate of MCLR+I% instead of date of No Dues Certificate i.e. 

04.06.2020, which has been denied without any justifiable reason. 

2.9 The appellant took the following grounds in the memo of appeal:- 
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(A) Because admittedly the respondent failed to complete the 

construction of the project within the stipulated time in accordance 

with the terms and conditions of the allotment letter. 

(B) Because appellant was entitled to receive delayed interest on 

deposited amount from date of default i.e. 31.12.2015 till date of OC 

(which is still not given) at the rate of MCLR+1% instead of date of 

no dues certificate which is 04.06.2020 as per Section 18 of Act, 

2016, which has been denied without any justifiable reason.  

(C) Because the impugned order dated 15.12.2022 and 05.06.2023 have 

been passed without considering the provisions contained in section 

18 of the Act 2016.  

(D) Because even at the time of filing of present complaint before the 

regulatory authority the flat in question was inhabitable, features like 

flooring, painting, fitting and fixtures were not complete till date.   

(E) Because the possession of the property has not been given despite 

lapse of about 7.5 years.  

(F) Because vide letter dated 01.09.2017, the Greater Noida Industrial 

Development Authority has issued a Temporary Occupancy 

Certificate to the Respondent, to the Respondent subject to the 

condition of removal of the discrepancy indicated in the said letter. 

The validity of Temporary Occupancy Certificate is 18 months. It is 

self-evident from the Temporary Occupancy Certificate that external 

development, electrical work, landscaping work, door window and 

basement work was not completed till 01.09.2017 and 18 months 

time given to the respondent for removal of these discrepancies. 

(G) Because appellant has paid the entire amount as per the demand 

issued by the respondent and thereafter the respondent company has 

issued the no dues certificate on 04.06.2020, but respondent failed to 

handover the possession even till date.  

(H) Because despite alleging that the process of issuance of completion 

certificate/occupancy certificate is undergoing, no details regarding 

its progress were submitted.   
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(I) Because possession letter was issued on 27.03.2019 but was without 

a valid OC/CC, just to get balance payment. The builder promised to 

give possession within 90 days of last payment or give 

compensation, but failed to give possession. 

(J) Because possession letter was issued on 27.03.2019 but was without 

a valid OC/CC, just to get balance payment. The builder promised to 

give possession within 90 days of last payment or give 

compensation, but failed to give possession.   

(K) Because the apartment in question is inhabitable as features like 

flooring, painting, fitting and fixtures were not complete on 

18.04.2022, during an ad hoc inspection by the appellant. No 

specifications (uploaded in brochure/Agreement) are complete in the 

unit.  

(L) Because Valid OC/CC was not shown by the respondent and he has 

taken entire amount of consideration and no facilities has been given 

by the respondent as promised. Even the lift is not operational. 

(M) Because even till today respondent has failed to issue a valid offer of 

possession, with an approved OC/CC, to appellant.    

(N) Because section 18 of the RERA Act, 2016 provides that where an 

allottee does not intend to withdraw from the project, he shall be 

paid, by the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be prescribed, 

hence the appellant entitled for delay interest @ MCLR+1% from 

the date of default i.e. 31.12.2015 till valid offer of possession with 

O.C./C.C 

(O) Because the Appellant is still suffering and is a lady who made 

payment with lot of difficulty despite COVID affecting her income 

as her private employment was terminated during the said time and 

she had to manage funds with extreme difficulty in the hope of 

getting possession of flat and just compensation from the Courts and 

RERA. 
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2.10 In view of the above facts and grounds, the appellant has prayed for 

the following reliefs: - 

(i)        To set aside or modify the impugned order dated 15.12.2022. 

(ii)      Direct the respondent to immediately handover the possession 
of Flat in question with all amenities mentioned in the 
allotment letter;   

(iii) Direct the respondent to pay the delay interest to appellant 
every month on the entire deposited amount by the appellant 
@ MCLR + 1% from the date of default i.e. 31.12.2015 till 
valid physical possession with O.C./C.C. Delay as per 
section 18 of RERA-Act 2016;  

(iv) Cost of litigation Rs. 50,000/- (Rupees Fifty Thousand 
Only);  

(v) Pass any other or further order as this Hon'ble Authority may 
deem fit under the facts and circumstances of the case. 

3. The respondent promoter in its objections has denied the averments 

of the appellant and stated that present appeal has been filed on the 

basis of wrong interpretation of law by the appellant. The respondent 

further submits that Temporary Occupancy Certificate of the Tower- 

T7 was granted by the GNIDA on 18.03.2019 and thereafter, offer of 

possession was sent to the Appellant on 27.03.2019 through courier 

and requested the complainant to clear the outstanding dues. 

Therefore, there is no iota of doubt that the respondent is evading its 

liability, which the respondent has rightly offered the rightful 

possession of the unit on 27.03.2019 of Unit No. T7/1602. Further, it 

cannot be said that the offer of possession dated 27.03.2019 was 

illegal. Only after which, no dues certificate was issued on 

04.06.2020. The project in question is complete in all respects and is 

in a habitable condition with all basic amenities in running 

condition. 

3.1 Respondent submits that as per Point no. 3 of the Site Inspection 

Report dated 10.06.2022, it can be said that the construction work of 

the Tower-T7 is completed. It is further humbly submitted that as per 

Point no. 7 of the Site Inspection Report dated 04.05.2023, it can be 

said that the construction work of the Tower-T7 is completed. It can 

also be seen from the report that the society is in habitable 
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conditions and all amenities are functional. As far as the Internal 

work of the flat is concerned, it is humbly submitted that such work 

are executed while handing over of the flat, so that the fixtures 

installed are not deteriorated and damaged. 

3.2 The respondent submitted that since the project in question is 

registered before UP RERA and the allottees has certain duties to 

perform in accordance with the act and in the present matter, the 

Appellant has clearly failed to perform its duties as illustrated in 

Chapter IV of the Act in Section 19, for taking possession of allotted 

unit by allottee within 2 months period of the occupancy certificate 

issued for the project. 

3.3 Respondent has further submitted that each and every concern of the 

appellant was resolved and accounts were settled (including the 

interest for the delayed period) amicably and a copy was received by 

the Appellant’s Husband Shri Basant Kumar Dalmia on 22.02.2020. 

Thereafter, respondent issued the No Dues Certificate on 

04.06.2020.  

3.4 The respondent has also submitted that the appellant was well aware 

of the fact that they had sought possession and delay interest in their 

initial complaint filed under Section 31, RERA Act, 2016 on 

06.06.2022, wherein the appellant has not specifically mentioned 

their exact relief of interest for the period for the delay till the actual 

date of possession. Therefore, it cannot be said that the appellant had 

asked the interest for the delay till the actual date of the possession 

in its online complaint dated 06.06.2022. Further, by filing the 

instant appeal, the appellant is seeking delay interest from the date 

of default i.e. 31.12.2015 till physical possession with OC/CC 

thereby, they have modified the relief. Therefore, appellant cannot 

seek any new relief before this hon’ble tribunal, which was not 

sought before UP RERA. Raising any new relief before this hon’ble 

tribunal is not sustainable in the eyes of law. 

3.5 The respondent submits that once the accounts of the parties are 

settled on a specific date, with no sign of coercion, whereby the 

payable with respect to unit (including the delay interest/penalty) 
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were adjusted in the account of the appellant. It would be illegal to 

ask more delay interest. 

4. The appellant in her rejoinder has denied the objections of the 

respondent and reiterated the averments made in the memo of 

appeal. 

5. Heard Dr. Azhar Ikram, learned counsel for the appellant/allottee,  

and   Sri Rishindra Vikram Singh, learned  counsel for the 

respondent/promoter.   

6. On the basis of above facts, circumstances and submissions, we 

deem it proper to frame following issues: - 

(i) Whether project is delayed? 

(ii) Whether delay interest Rs.2,10,000/- as settled between 
parties on 15.05.2020 is valid and final? 

(iii) Whether appellant allottee is entitled for delay interest from 
31.12.2015 till valid physical possession with OC/CC? 

(iv) Whether impugned order of Regulatory Authority dated 
15.12.2022 suffers from any illegality/perversity? 

7. Issue No.(i):-This issue involves discussion and analysis of fact and 

law whether project is delayed. 

7.1 It is admitted fact that initially, promoter allotted unit No.H-101, 

Tower H (10th floor) on 26.04.2011 to the appellant allottee with 

assurance of delivering the possession within 30 months on or 

before 21.10.2013. Later on, due to the farmers’ agitation, promoter 

changed and re-allotted another unit No.1602 on 16th floor in Tower 

No. T-7, vide addendum dated 02.05.2014. Promoter assured 

delivery of possession till 31.12.2015. Rest terms and conditions of 

allotment remained as per original allotment letter and MoU signed 

between the parties. 

7.2 Respondent promoter did not issue any offer of possession with 

OC/CC to allottee on or before the date of assured possession 

31.12.2015 as per addendum. 
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7.3 Respondent promoter has referred partial temporary OC dated 

01.09.2017 and dated 08.03.2019. Both partial temporary OC do not 

mention Tower No. T-7 regarding completion. Respondent promoter 

has referred and filed Occupancy certificate dated 18.03.2019 which 

is a temporary occupancy certificate issued regarding Tower T-7 for 

a period of only 18 months with the noting that the building does not 

conform in respect of 5 requirements of Greater Noida Building 

Regulations/Directions as amended upto, mentioned in occupancy 

certificate. It has also been mentioned in temporary occupancy 

certificate dated 18.03.2019 that O.C has been issued subject to the 

condition that mentioned defects/discrepancies will be got corrected 

and fresh completion certificate is submitted for further necessary 

action. 

7.4 Admittedly, first offer of possession was sent to allottee by promoter 

dated 27.03.2019 after obtaining the temporary partial OC dated 

18.03.2019. Offer of possession dated 27.03.2019 has been issued 

on the basis of temporary occupancy certificate dated 18.03.2019 

(O.C for 18 months only). Offer of possession based on such O.C 

can be treated valid only when fresh completion certificate is 

obtained by the promoter after removing the defects mentioned in 

the temporary occupancy certificate. Learned counsel for respondent 

promoter has submitted that final OC/CC dated 21.07.2022 has been 

obtained, copy of which has been filed as annexure to objections 

filed by the respondent promoter. The inspection report dated 

07.06.2022 conducted by the U.P RERA, wherein, it has been noted 

that 80-82 percent of the project is complete, it would take further 

six to ten months to complete the project. Above inspection report 

reveals that project was not complete and allottees unit was not in 

habitable condition. Final OC/CC of the project was received by the 

respondent/promoter on 21.07.2022, however the respondent failed 

to show readiness in making an offer of possession of the unit in 

habitable condition.   

7.5 Above discussion and analysis clarifies that Offer of possession 

dated 27.03.2019 cannot be said to be valid offer of possession 

issued on the basis of such temporary occupancy certificate issued 
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only for 18 months. Therefore, any offer of possession issued on the 

basis of such temporary occupancy certificate (issued for only 18 

months) cannot be said to be a valid offer of possession. Promoter 

has admittedly submitted that OC/CC was issued on 21.07.2022. 

Therefore, apparently project of respondent promoter is delayed. 

The issue No.(i) is answered accordingly. 

8 Issue No.(ii): - This issue involves the analysis of the question 

whether delay interest Rs.2,10,000/- as settled between parties on 

15.05.2020 is valid and final. 

8.1 We are required to examine as to whether the right of the 

appellant/allottee to interest as per proviso to Section 18 (1), on 

signing a settlement, would stand extinguished/waived, and/or, in 

the alternative the mandatory obligation cast upon the 

respondent/promoter to pay interest to the allottee for delay as per 

Section 18 (1) in handing over possession of the unit would stand 

waived to that extent.  

8.2 As per title of Act 2016, the Act was enacted to establish RERA for 

regulation and promotion of the real estate sector and, inter alia, to 

protect the interest of consumers in the real estate sector. The Act, 

2016, came to be notified on 14.05.2016 and Section Nos.3 to 19 

came to be notified subsequently on 01.05.2017.  

8.3 It is not in dispute that the project floated by the respondent 

promoter organization being an ongoing project, had applied for 

registration which was duly accorded in terms of Section 4 and 

Section 5 of Act 2016.  

8.4 Section 11 (4) provides that promoter is responsible for all 

obligations, and functions under the provisions of the Act or the 

rules and regulations made thereunder or to the allottees as per 

agreement for sale till the conveyance of all the apartments to the 

allottees is executed. In other words, all obligations cast on the 

promoter under Act 2016 and rules framed thereunder is bound to be 

complied by the promoter. 

 8.5 Section 18 (1) is extracted:  
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“(1) If the promoter fails to complete or is unable to give possession 
of an apartment, plot or building,— 

(a) in accordance with the terms of the agreement for sale or, as 
the case may be, duly completed by the date specified therein; 
or 

(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under 
this Act or for any other reason, 

 he shall be liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, to return the amount 
received by him in respect of that apartment, plot, building, as 
the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the 
manner as provided under this Act:  

 Provided that where an allottee does not intend to 
withdraw from the project, he shall be paid, by the 
promoter, interest for every month of delay, till the 
handing over of the possession, at such rate as may be 
prescribed.”  

8.6 The proviso to Section 18(1) is an exception to the main provision. 

Proviso is a clause in a statute by which a condition or stipulation is 

introduced. The function of a proviso is to carve out an exception or 

exclusion to the main provision which otherwise would have been in 

the main Section. As such, the function of a proviso is to qualify 

something or to exclude, something from what is provided in the 

enactment which, but for the proviso, would be within the purview 

of the enactment. [Refer: S.Sundaram Pillai Vs. 

V.R.Pattabiraman (1985) 1 SCC 591].  

8.7 Section 18 of Act 2016 provides for return of amount and 

compensation if the promoter fails to complete or is unable to give 

possession of the apartment/unit, inter alia, in accordance with the 

terms of the agreement for sale, duly completed by the date specified 

therein. The promoter shall be liable on the demand of the allottee, 

in case the allottee wishes to withdraw from the project, to return the 

amount, received by him with interest at such rate as may be 

prescribed. However, where the allottee does not intend to withdraw 

from the project, he shall be paid by the promoter, interest for every 

month delay till handing over the possession, at such rate as may be 
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prescribed. The allottee is not required to demand interest for the 

delay period, rather, a statutory positive obligation has been imposed 

by the legislature upon the promoter to pay the interest to such an 

allottee, read with, Section 11(4). The legislature by implication has 

created a statutory right in favour of the allottee to interest for the 

delay period and imposed a mandatory statutory obligation on the 

promoter to honour its obligation to such an allottee who has not 

withdrawn from the project by paying interest.  

8.8 It follows that the right of an allottee to receive interest in delayed 

project from the promoter, coupled with the mandatory obligation 

cast upon the promoter to pay the delay interest is unconditional and 

unqualified. The promoter is required to settle the accounts in 

respect of the unit at the time of offer of possession. The interest 

admissible to the allottee for the delayed period till handing over 

possession is also required to be computed by the promoter, and 

reflected in the final statement of accounts. The amount admissible 

and due to the allottee is required to be satisfied by the promoter by 

payment/adjustment, as the case may be. In the event of failure, by 

the promoter to comply the mandate of proviso to Section 18(1), the 

promoter withholds in its hand the money accrued to the allottee by 

operation of law. 

8.9 On perusal of the e-mails exchanged between the parties, it appears 

that appellant was insisting that flooring of the unit, as well as, 

fixtures including wiring be completed so as to make the unit 

habitable. Respondent in their reply, insisted on taking possession, 

but as is evident from the photographs of the unit taken clearly 

shows that unit was not habitable and the physical possession rightly 

could not have been taken by the appellant. Learned counsel for the 

respondent has relied upon the e-mails wherein, it has been stated 

that fixtures and other requirements of the unit is ready, the 

appellant/allottee may take possession thereof. The delay interest 

earned by the allottee on the default of the promoter to handover 

possession of the unit on or before the declared date is not open to 

waiver on execution of conveyance deed of the unit or on a plea that 

the allottee has entered into a settlement without protest. The interest 
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accrued to the allottee can, at the most, be adjusted by the promoter 

against outstanding dues of the allottee at the time of settlement of 

the accounts i.e. on the date offer of possession is made. The 

argument of the learned counsel for the respondent/promoter is 

accepted, then in that event the promoter would not only insist but 

would make execution of the settlement/conveyance deed a 

condition precedent for handing over possession of the unit to the 

allottee, whereas, the legislature has cast a statutory obligation upon 

the promoter to pay the interest to the allottee. The settlement 

waiving the actual accrued delay interest is one sided agreement 

dictated and imposed by the promoter on the allottee. The deed of 

such a nature would violate the mandate of proviso to Section 18(1) 

of the Act, 2016. The deed of settlement/conveyance deed would not 

bind the allottee, nor would absolve the promoter from complying 

the mandatory mandate to pay the interest. It has been submitted by 

the respondent promoter that delay interest has been settled for 

Rs.2,10,000/- on 15.05.2020 between parties in writing. The 

promoter under the garb of settlement for partial payment of delay 

interest primarily seeks to absolve/waive his obligation to pay the 

interest to the allottee for the whole period of delay, calculated as 

per Section 18 (1) of the Act, 2016 which the legislature has 

statutorily mandated upon the promoter without attaching any 

condition whatsoever. In view thereof, alleged settlement dated 

15.05.2020 regarding delay interest of the unit would not absolve the 

promoter to pay interest for delay from 31.12.2015 till the actual 

delivery of possession as per Section 18 (1) of RERA Act, 2016. It is 

a continuing cause of action at the hands of the allottee to seek his 

money towards interest withheld by the promoter. 

8.10 On the basis of above discussion, we are of the view that alleged 

settlement dated 15.05.2020 regarding delay interest for 

Rs.2,10,000/- is neither valid nor final. The Issue No.(ii) is answered 

accordingly. 

9. Issue No.(iii): - This issue involves the analysis of fact whether the 

appellant allottee is entitled for delayed interest from 31.12.2015 till 

valid physical possession with OC/CC. 
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9.1 Answer to the Issue No.(i) clarifies that project is delayed. Assured 

date of possession was 31.12.2015 as per addendum to agreement, 

temporary OC dated 18.03.2019, though for Tower-T7 of the project 

but valid only for 18 months. After the expiry of 18 months of 

temporary occupancy certificate dated 18.03.2019, offer of 

possession dated 27.03.2019 cannot be said to be valid offer of 

possession issued on the basis of such temporary occupancy 

certificate which was issued only for 18 months. Therefore, any 

offer of possession issued on the basis of such temporary occupancy 

certificate (issued for only 18 months) cannot be said to be a valid 

offer of possession because promoter had still to remove/correct the 

discrepancies mentioned in the temporary OC dated 18.03.2019. 

Therefore, alleged offer of possession dated 27.03.2019 is not a 

valid offer of possession. As per Section 11 (4) (b) of the RERA 

Act, 2016, it is the responsibility of promoter to obtain occupancy 

certificate and make it available to the allottee individually. As per 

Section 4 (5) of U.P. Apartments Act, 2010, promoter can transfer 

the allotted unit only after obtaining the completion certificate from 

the competent authority. 

9.2    Further, perusal of inspection report and photographs of the 

project/unit of the allottee clearly reveal that project/unit was not 

complete and not in habitable condition. Therefore, 

appellant/allottee has rightly enquired about the habitable condition 

of the unit from promoter. Allottee has rightly taken possession of 

the allotted unit on 16.05.2025 when it became habitable. 

9.3 It has been submitted by the appellant and respondent counsels that 

sale deed of the alleged unit has been executed on 16.05.2025 and 

possession has been delivered on the same day. 

9.4 Section 18 (1) lays down clear provision that if allottee wishes to 

remain in delayed project then allottee shall be paid by the Promoter, 

interest for every month of delay, till the handing over of possession, 

at such rate as may be prescribed. 

9.5    Above discussion makes it clear that offer of possession dated 

18.03.2019 is not a valid offer of possession. Another offer of 
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possession dated 04.04.2023 is said to be issued by the promoter to 

allottee through e-mail. It has not been mentioned in the offer of 

possession dated 04.04.2023, whether any further OC/CC has been 

obtained after the expiry of 18 months of temporary OC dated 

18.03.2019. 

9.6 On the basis of interpretation of Section 18 (1) of Act 2016, 

appellant allottee is entitled for the delay interest from the next day 

(01.01.2016) of assured possession/completion date 31.12.2015 till 

the date of delivery of possession. 

9.7 Learned Regulatory Authority has wrongly adjudged the period of 

delay from 29.03.2014 to 04.06.2020 (date of no dues certificate). 

9.8 The appellant allottee will get delay interest at the rate of 

MCLR+1% for the whole period of delay from 01.01.2016 till the 

date of handing over of possession of unit on 16.05.2025. The Issue 

No.(iii) is answered accordingly. 

10. Issue No.(iv): - Answer to Issue No.(i) clarifies that project is 

delayed. Answer to Issue No.(ii) clarifies that alleged settlement 

dated 16.05.2020 regarding partial payment/adjustment of delay 

interest for Rs.2,10,000/- is neither valid nor final. Answer to Issue 

No.(iii) clarifies that appellant allottee is entitled for delay interest 

from 01.01.2016 till the handing over of possession of unit on 

16.05.2025 because sale deed of allotted unit has been executed on 

16.05.2025 and possession has been delivered on same day. 

10.1 Answer to the Issue No.(i), (ii) and (iii) clarify that the learned 

Regulatory Authority has wrongly interpreted and accepted the offer 

of possession dated 27.03.2019 as valid offer of possession. Offer of 

possession dated 27.03.2019 is based on the alleged temporary OC 

dated 01.09.2017 and 18.03.2019. It has been clearly discussed and 

adjudged that temporary partial OC dated 01.09.2017 and 

08.03.2019 do not include Tower No. T-7 related with the allotted 

unit No. T-7/1602 (as per Addendum). Temporary O.C dated 

18.03.2019 is only for 18 months and subject to condition of 

removal of defects. Therefore, offer of possession dated 27.03.2019 
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is not a valid offer of possession. Further as per Addendum, assured 

date of possession is 31.12.2015 and date of completion is not 

falling between Covid-19 period. Therefore, any period as force 

majeure cannot be excluded from the period of delay. Learned 

Regulatory Authority has wrongly excluded the force majeure 

period from 25.03.2020 to 25.09.2020. It is clear that the sale deed 

of allotted unit has been executed by the promoter in favour of the 

allottee on 16.05.2025 and possession has also been delivered on 

16.05.2025. On the basis of above discussion and analysis, we are of 

the considered view that the impugned order dated 15.12.2022 

suffers from illegality and perversity regarding assured date of 

possession/date of completion, period of delay interest as well as 

rate of interest for delay period. The Issue No.(iv) is decided 

accordingly.  

11. On the basis of above discussion and analysis, we are of the 

considered view that the appeal is liable to be allowed and the 

impugned order dated 15.12.2022 is liable to be modified. 

12. Accordingly, the Appeal No.590 of 2023 is allowed. Direction No.2 

of the impugned order dated 15.12.2022, is modified to the 

following extent: - 

(i) The respondent promoter is directed to pay delay interest to the 
appellant on the entire amount deposited by the appellant allottee at 
the rate of MCLR+1% w.e.f 01.01.2016 till the date of delivery of 
possession (16.05.2025) of allotted unit, within 45 days. 

             If respondent promoter has adjusted any amount of delay interest 
during the payment of dues by allottee, that adjusted amount shall be 
subtracted from the amount of delay interest of above period. 

13 Litigation cost at Rs.20,000 to be paid to the appellant/allottee by the 
respondent/promoter within 45 days. 

 

 

(Rameshwar Singh)          (Sanjai Khare) 
Order Date:12.11.2025 
Bhavesh.D/RajneeshPS) 


