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Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman 
Hon’ble Mr. K.K. Jain, Technical Member 

Heard Ms. Surangama Sharma, the learned counsel for the appellant and Shri N.N. 

Pandey, the learned counsel for the respondent.  

The appellant has approached this Tribunal challenging the order dated 29.09.2021 

passed by the Adjudicating Officer, U.P. Real Estate Regulatory Authority, Greater 

Noida in Complaint No. ADJ/LKL/04/73892/2021, whereby the Adjudicating 

Officer rejected the claim of compensation of the appellant.  

The submission of learned counsel for the appellant is that appellant approached 

the Adjudicating Officer of the Regulatory Authority on 17.04.2021 seeking (1) 

interest (calculation based on average MCLR+2% + monthly rate) on the delay of 

45 months & (2) Refund of extra payment of Rs. 6,24,442/-, interest & penalty 

charged from the complainant. The Adjudicating Officer in the first line of the 

impugned order has mentioned that the complainant has sought compensation for 

delay in possession and after examining the issue of compensation, the same was 

rejected. The submission of learned counsel for the appellant is that the 

appellant/complainant approached the Adjudicating Officer, but only seeking the 

refund of excess amount charged by the respondent and interest for the delay in 



possession and no compensation was sought. Therefore, examining the issue 

regarding compensation by the Adjudicating Officer was not justified.  

The learned counsel for the appellant fairly submitted that looking into the prayer 

of the complaint, the same was not maintainable before the Adjudicating Officer as 

no compensation has been sought and in fact the issue was required to be examined 

by the Regulatory Authority and since the complaint was filed by the appellant 

online and the appellant was not well versed with the procedure of filing complaint 

before the RERA and inadvertently filed the complaint before the Adjudicating 

Officer and in all fairness and in the interest of justice, on finding that in the 

complaint no compensation has been sought, the complaint of the 

appellant/complainant ought to have been referred by the Adjudicating Officer to 

the Regulatory Authority or in the alternative, the same might have been dismissed 

as not maintainable with liberty to file the same before the Regulatory Authority 

and the Adjudicating Officer being the former Judicial Officer ought to have 

considered this aspect of the matter. Therefore, the impugned order, by which the 

complaint of the appellant has been rejected, is not sustainable in the eyes of law.  

The learned counsel for the appellant fairly submitted that this Tribunal while 

setting aside this order may give liberty to the appellant to approach the 

appropriate forum i.e. the Regulatory Authority for seeking the refund of the 

excess amount taken by the respondent and interest for the delay.  

Shri N.N. Pandey, the learned counsel for the respondent fairly admitted that from 

the perusal of the online complaint of the appellant/complainant though it is filed 

before the Adjudicating Officer, but no compensation has been sought and, 

therefore, the Adjudicating Officer was not required to examine the issue and 

either he should have rejected the complaint as not maintainable or should have 



transferred to the Regulatory Authority and while rejecting the complaint ought to 

have given opportunity to the complainant to approach the Regulatory Authority.  

We have examined the submission of learned counsel for the parties and perused 

the online complaint filed by the appellant/complainant, which reads as under: 

Grounds For Complaint 

Relief Sought Request Type   Refund 

S.No Ground Name Remark 

1. Delay in handing over the 
possession of unit (Delay 
Duration 45 months) 

The flat was to be handed over in June 2017 
or July 2017. However, the physical 
possession for the flat was given in 
27.02.2021 i.e. delay of approx. 45 months. 
Registration booklet may be referred.  

2. Deviation from sanction 
plan 

It is stated that the flat area as mentioned in 
the registration booklet has also been reduced 
from 86.97 sq. mt. to 85.97 sq. mt.  

3. Misleading information 
through 
prospectus/advertisements 

The conditions made by the Awas Vikas 
Parishad is not in the favour of the buyer. In 
case of not fulfilling the desired conditions 
made by the Awas Vikas, varities of penalties.  

4. Inability of promoter to 
deliver the unit as per 
Agreement for Sale. 

Awas Vikas is a well reputable Govt. body of 
Uttar Pradesh and it is unexpected and 
harassing experience for me or any buyer of 
Awas Vikas. Abnormal delay of 45 months.  

 

Request for Interim Relief 

1. Awas Vikas Parishad should return the interest (Calculation based on Avg. 

MCLR + 2% + Monthly Rate) on the delay of 45 months. 2. Refund of extra 

payment of Rs. 624442/- 2- Interest & penalty interest charged from me.  



The Adjudicating Officer without taking into consideration the fact that no 

compensation has been sought, even the word ‘compensation’ has not been 

mentioned in the complaint, proceeded to examine the complaint and taking into 

consideration the delay in making payment and the fact that conveyance deed has 

been executed and possession of the unit has also been given, rejected the 

complaint.  

On examination of the preamble of the Act 2016, it is evident that the Real Estate 

Regulatory Authority has been established for regulation and promotion of the real 

estate sector and to ensure sale of plot, apartment or building, as the case may be, 

or sale of real estate project, in an efficient and transparent manner and to protect 

the interest of consumers in the real estate sector and to establish an adjudicating 

mechanism for speedy dispute Redressal.  

Section 18 of the Act 2016 provides that if the promoter fails to complete or is 

unable to give possession of any apartment, plot or building,- (a) in accordance 

with the terms of the agreement for sale or as the case may be, duly completed by 

the date specified therein; or (b) due to discontinuance of his business as a 

developer on account of suspension or revocation of the registration under this Act, 

or for any other reason, he shall be liable on demand to the allottees, in case the 

allottee wishes to withdraw from the project, without prejudice to any other 

remedy available, to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at such rate, as may be 

prescribed in this behalf including, compensation in the manner as provided under 

this Act.  Further where an allottee does not intend to withdraw from the project, 

he shall be paid, by the promoter, interest for every month of delay, till the handing 

over of the possession, at such rate as may be prescribed.  



Section 71 and 72 of the Act provides mechanism for adjudging the compensation 

and factors to be taken into account by the Adjudicating officer. Section 71 and 72 

of the Act quoted as under: 

71. Power to adjudicate.- (1) For the purpose of adjudging compensation under 

sections 12, 14, 18 and section 19, the Authority shall appoint in consultation with 

the appropriate Government one or more judicial officer as deemed necessary, 

who is or has been a District Judge to be an adjudicating officer for holding an 

inquiry in the prescribed manner, after giving any person concerned a reasonable 

opportunity of being heard: 

Provided that any person whose complaint in respect of matters covered under 

sections 12, 14, 18 and section 19 is pending before the Consumer Disputes 

Redressal Forum or the Consumer Disputes Redressal Commission or the National 

Consumer Redressal Commission, established under section 9 of the Consumer 

Protection Act, 1986, on or before the commencement of this Act, he may, with the 

permission of such Forum or Commission, as the case may be, withdraw the 

complaint pending before it and file an application before the adjudicating officer 

under this Act. 

(2) The application for adjudging compensation under sub-section (1), shall be 

dealt with by the adjudicating officer as expeditiously as possible and dispose of 

the same within a period of sixty days from the date of receipt of the application.  

Provided that where any such application could not be disposed of within the said 

period of sixty days, the adjudicating officer shall record his reasons in writing for 

not disposing of the application within that period. 



(3) While holding an inquiry the adjudicating officer shall have power to summon 

and enforce the attendance of any person acquainted with the facts and 

circumstances of the case to give evidence or to produce any document which in 

the opinion of the adjudicating officer, may be useful for or relevant to the subject 

matter of the inquiry and if, on such inquiry, he is satisfied that the person has 

failed to comply with the provisions of any of the sections specified in sub-section 

(1), he may direct to pay such compensation or interest, as the case any be, as he 

thinks fit in accordance with the provisions of any of those sections. 

72. Factors to be taken into account by adjudicating officer.- While adjudging the 

quantum of compensation or interest, as the case may be, under Section 71, the 

adjudicating officer shall have due regard to the following factors, namely:- 

(a) the amount of disproportionate gain or unfair advantage, wherever 

quantifiable, made as a result of the default;          

(b) the amount of loss caused as a result of the default; 

(c) the repetitive nature of the default; 

(d) such other factors which the adjudicating officer considers necessary to the 

case in furtherance of justice.  

The procedure for filing a complaint with the Regulatory Authority and the manner 

of holding an inquiry by the Regulatory Authority has also been provided under 

Rule-33 of the Rules 2016, whereby any aggrieved person may file a complaint 

with the Regulatory Authority for any violation under the Act or the rules and 

regulations, made thereunder and he may seek relief in pursuance to the grievance 



of delay. in Form M  and under Rule 34 on Form-N before the Adjudicating 

Officer for compensation.  

In our considered view, if any complaint was wrongly filed that was to be 

examined by the other authority, then in the interest of justice and for expeditious 

disposal of the dispute, the said authority was required to transfer the same before 

the other authority in order to save time and money of the complainant. In the 

instant case, admittedly the complaint was filed before the Adjudicating Officer by 

the appellant/complainant, but instead of seeking compensation the relief was 

sought for delay interest and refund of excess amount taken by the respondent 

along with interest. In the said complaint, nowhere compensation has been sought, 

but in the first line of the impugned order it has been mentioned by the 

Adjudicating Officer that complainant has sought compensation for delay in 

possession, which is contrary to record and averments in the complaint.  

The Adjudicating Officer was required to either transfer the complaint to the 

Regulatory Authority for examination of the grievance of the 

complainant/appellant or to reject the complaint with liberty to the complainant to 

approach the Regulatory Authority. In view of the above, the impugned order 

dated 29.09.2021 in our considered view is beyond the pleadings and deserves to 

be set aside.  

Accordingly, the impugned order dated 29.09.2021 passed by the Adjudicating 

Officer, in Complaint No. ADJ/LKL/04/73892/2021 is set aside. Further the 

complaint of the appellant/complainant before the Adjudicating Officer was also 

not maintainable as no compensation was sought. Therefore, the complaint is also 

rejected and the liberty is given to the appellant/complainant to approach the 

Regulatory Authority, if so advised, in accordance with law.   



With the aforesaid observations, the appeal is disposed of.   

(K.K. Jain)                           (D.K. Arora) 

Dated: 21.10.2022 
SYEDTANVEER 


