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1. The present appeal has been filed by the appellant promoter assailing the order 

dated 27.02.2023, passed by learned Adjudicating Officer (AO) in complaint 

No. ADJ/NCR/08/99137/2022 (Anuj Jain & Ruchi Jain (Husband & wife) Vs. 

Rishabh Buildwell Pvt. Ltd).  

2. The allottees Anuj Jain & Ruchi Jain applied for allotment of a dwelling unit 

IRISH/1301 having super area of 1615 Sq. Ft. in tower No.1 of the appellant’s 

project “Irish Tower, Cloud 9 Towers”.  The total sale consideration was at 

Rs. 50, 24,265/-. The above unit was allotted to the respondent allottees on 

the basis of agreement dated 10.04.2016.  The construction was to be 

completed within a period of 42 months and due date for handing over 

possession of the unit was 14.04.2020. The respondent allottees wrote a letter 

dated 01.10.2019, addressed to the appellant promoter requesting for taking 

over possession and giving no objection certificate (NOC) for taking over 

possession of the above allotted flat. The respondent allottees in that letter 

also stated that the allottees have cleared all the dues and settled the accounts 

with respect to the flat and requested to make necessary arrangements at the 

earliest and handover possession of the flat.  On the request of the respondent 

allottees, the appellant promoter issued letter dated 01.10.2019 for handing 

over possession and the same was accepted by the respondent allottees.  The 

respondent allottees also confirmed that possession of the Flat has been taken 

in good and satisfactory conditions.  The appellant has completed the 

construction in March 2019, applied for Completion Certificate (CC) before 

Competent Authority on 22.10.2019.  The CC was issued by the Competent 

Authority on 04.06.2020.  The complaint filed by the allottees before the AO 

on the grounds of incorrect/false information provided, delay in possession, 
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failure to discharge duties as per Act, Rules, Regulations and Agreement for 

Sale. The sale deed of the unit in favour of allottees has been executed on 

14.11.2022. Learned AO has awarded compensation as delay interest form 

11.04.2020 to 04.06.2020 and further directed the appellant promoter to pay 

Rs 75,000/- under the provisions of Section 18 (3) of the Act 2016.  Learned 

AO has not considered the fact that possession of the Flat was already handed 

over to the respondent allottees on their request on 01.10.2019, even before 

the due date of possession.  Learned AO has also not considered the ‘zero’ 

period of Covid-19 pandemic which was exempted as force majeure.  The 

appellant promoter is not liable to pay any interest for delay in possession 

because possession was handed over to the respondent allottees on their 

request even prior to the due date of possession. The appellant promoter has 

challenged the impugned order on the above mentioned facts and objections 

and also on the ground that impugned order has been passed is without 

jurisdiction.  The AO has no power to grant delay interest. The promoter has 

prayed for setting aside the impugned order dated 27.02.2023, passed by the 

learned AO.  

3. The respondent allottees, in their objections, have mentioned that facts of the 

appeal are false and fabricated. The Builder-Buyer Agreement (BBA) 

between the parties was executed on 08.12.2011.  Possession was to be handed 

over on, or, before 08.06.2014. The appellant promoter compelled to execute 

BBA on 10.04.2016. Respondent allottees did not conceal facts before the 

AO.  The order of the AO is balanced, reasoned and as per provisions of Act 

2016.  The said impugned order is legal and sustainable in the eyes of law. 

The respondent allottees prayed for dismissal of appeal.  

4. In the backdrop of pleadings of the parties, the following issues are to be 

analyzed:- 

(i) Whether respondent allottees are entitled for delay interest of the period 

after getting possession of allotted unit.  

(ii) Whether learned AO has jurisdiction to grant of compensation in the 

form of delay interest (M/s Newtech Promoters Vs. State of UP). 

(iii) Whether there is any illegality or perversity in the impugned order dated 

27.02.2023, passed by the learned AO.  
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Answer to Question No. (i) 

5. On the basis of the pleadings of the parties, it is an admitted fact that the 

respondent allottees have got the possession of the dwelling unit on their own 

request on 01.10.2019.  

5.1. Section 18 (1) of Act 2016 extracted: 

“(1) If the promoter fails to complete or is unable to give possession of an 

apartment, plot or building,— 

(a) in accordance with the terms of the agreement for sale or, as the 

case may be, duly completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account 

of suspension or revocation of the registration under this Act or for 

any other reason, he shall be liable on demand to the allottees, in 

case the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount 

received by him in respect of that apartment, plot, building, as the 

case may be, with interest at such rate as may be prescribed in this 

behalf including compensation in the manner as provided under this 

Act: 

Provided that where an allottee does not intend to withdraw 

from the project, he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate 

as may be prescribed.” 

5.2. Perusal of Section 18 (1) of Act 2016 makes it clear that if an allottee 

is not withdrawing from the project and possession has been 

delayed/not completed within assured time period, then allottee is 

entitled for the delay interest from the promised date of possession till 

the date of handing over of actual possession.  In other words, the delay 

interest is only with regard to possession.  In the present matter, 

admittedly, possession has been taken by the allottees on 01.10.2019 

while learned AO has granted delay interest in the form of 

compensation for the period from 11.04.2020 to 04.06.2020 which is 

manifestly after the date of taking over possession by the respondent.  
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It is also clear that the period for which compensation in the form of 

delay interest has been granted by the AO from 11.04.2020 to 

04.06.2020 is also a force majeure period due to Covid-19 pandemic 

which is necessarily exempted. In view thereof, no delay interest can 

be granted for the period which is after the date of actual possession 

and also no delay interest can be granted for the period, exempted due 

to force majeure of Covid-19.   

6. Question No. (i) is accordingly answered.  

7. Vide question No. (ii) we are required to examine as to whether learned AO 

has jurisdiction to grant compensation in the form of delay interest.  

7.1. RERA Act 2016 clearly and explicitly provides provision for granting 

only compensation by the AO and delay interest by the Regulatory 

Authority.  This aspect has also been adjudicated upon by the Hon’ble 

Apex Court in its Judgment in M/s Newtech Promoters and 

Developers Pvt. Ltd. Vs.  State of UP & Ors, reported in 2021 SCC 

Online SC 1044 & [2021 (11) ADJ 280]. Para 86 of Ms Newtech 

Promoters (supra) reads as under: 

“ 86. From the scheme of the Act of which a detailed reference has been 

made and taking note of power of adjudication delineated with the 

regulatory authority and adjudicating officer, what finally culls out is 

that although the Act indicates the distinct expressions like ‘refund’, 

‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 

18 and 19 clearly manifests that when it comes to refund of the 

amount, and interest on the refund amount, or directing payment of 

interest for delayed delivery of possession, or penalty and interest 

thereon, it is the regulatory authority which has the power to examine 

and determine the outcome of a complaint. At the same time, when it 

comes to a question of seeking the relief of adjudging compensation 

and interest thereon under Sections 12, 14, 18 and 19, the 

Adjudicating Officer exclusively has the power to determine, keeping 

in view the collective reading of Section 71 read with Section 72 of 

the Act. If the adjudication under Sections 12, 14, 18 and 19 other than 

compensation as envisaged, if extended to the adjudicating officer as 

prayed that, in our view, may intend to expand the ambit and scope of 
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the powers and functions of the adjudicating officer under Section 71 

and that would be against the mandate of the Act 2016”. 

7.2. Hon’ble Apex Court vide its decision as above makes it clear that 

learned AO has no jurisdiction to grant delay interest in the form of 

compensation if the allottee has not withdrawn from the project.  

Learned AO has jurisdiction to grant compensation in a delayed project 

only when allottee exiting/withdrawing from the project. Therefore, it 

is clear that delay interest granted by learned AO in for form of 

compensation is without jurisdiction.  

8. Question No. (ii) is answered accordingly.  

9. Vide question No. (iii) we have to examine whether there is any illegality or 

perversity in the impugned order dated 27.02.2023, passed by the learned AO.  

10. Analysis and answers to question Nos. (i) & (ii) clearly reveal that learned 

Adjudicating Officer, while awarding compensation at the rate of MCLR+1% 

on the deposited amount at Rs 50,24,265/-,  has failed to consider the fact that 

the possession of the unit  had already been received by the respondent 

allottees on 01.10.2019 with all their satisfaction before due/promised date of 

possession.  Further, order passed by the learned Adjudicating Officer is 

without jurisdiction as is clear from the answer to question No. (ii) above.  

11. Question No. (iii) is accordingly answered.   

12. Keeping in view the above facts and circumstances, it is clear that the order 

of learned AO is illegal, perverse and not sustainable in the eyes of law.    

13. The impugned order dated 27.02.2023, passed by learned Adjudicating 

Officer (AO) in complaint No. ADJ/NCR/08/99137/2022 (Anuj Jain & Ruchi 

Jain (Husband & wife) Vs. Rishabh Buildwell Pvt. Ltd) is, therefore, set aside 

and quashed. Appeal is accordingly allowed. 

14. We also accept the request of the learned counsel for the applicant for release 

of the amount deposited by the applicant promoter in compliance of Section 

43 (5) of the Act 2016.   

15. The promoter applicant will present an application before the Registrar of this 

Tribunal indicating the proof of deposit and giving the details of bank account 
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including IFSC Code in which he/she wants the amount to be transferred 

through RTGS.  

16. The Registrar after verifying the amount from the Account Department/Bank 

will release the same in the bank account of the applicant, indicated by the 

applicant in the application and if the amount deposited by applicant promoter 

towards compliance of Section 43 (5) of the Act 2016, has been converted into 

fixed deposit, in view of an administrative decision taken in the month of June 

2023, we direct the Registrar to take steps for encashment of the said fixed 

deposit and release the same through RTGS in bank account of the applicant 

expeditiously along with interest accrued on the said fixed deposit.  

17. It will be the liability of the beneficiary to pay the income tax on the interest 

accrued on the deposited amount, if any. 

18. No order as to costs.   

 

Dated: 28.01.2025   (Rameshwar Singh)        (Sanjai Khare)                           
M. Singh/- 
 

 

 


