THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-67/2023

SIDDHARHASINGH e Appellant
Versus

OMEGA INFRABUILD PVT.LTD.  rrveeeeens Respondent

Counsel for Appellant Counsel for Respondent

APPLICANT/APPELLANT IN-PERSON GAUTAM JOHRI

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard first appellant in person and the learned counsels for the respondent

promoter.

2. Learned counsel for respondent has paid cost at Rs.5,000/- in cash to the

first appellant today.

3. Second appellant is the mother of first appellant. The appellants are son

and mother.

4. By the instant appeal, the appellants are seeking an innocuous relief that
they being the legal heirs of the allottee, namely, Harindra Singh (since
deceased), hence the appellants be substituted for the allottee and the

money be refunded to them.

5. Learned counsel appearing for the respondent does not dispute that the
appellants herein are the legal heirs of the erstwhile allottee and had made
a suitable application for substituting their names in place of the allottee

with the promoter.

6. Learned counsel, however, submits that at this stage they have no
grievance, since the decretal amount at Rs.13,43,789/-, which is admissible

and due to the appellant towards refund and interest thereon, has since been



recovered by the Tehsildar, Mohanlal Ganj, Lucknow, pursuant to the
recovery certificate (RC) dated 20.04.2021.

7. The sole question involved in the present appeal is as to whether the
appellants are entitled to the decretal amount recovered pursuant to the

recovery certificate dated 20.04.2021 issued by the UP RERA.
8. The facts, inter se, parties are not in dispute.

9. Sri Harindra Singh (since deceased) had booked a flat bearing number A-
304, Tower G in the residential project launched by the respondent,
namely, “Omega Urban Greens” on 10.09.2013, and paid Rs.8,93,830/-
against the sale consideration. The allottee died on 10.09.2018. A
complaint came to be instituted on 31.07.2019 in the name of the allottee
(deceased person), the appellants, herein, had not filed the complaint
through the allottee. In the body of the complaint, however, it was
categorically stated that allottee had died and the relief is being claimed by
the appellants being his legal heirs.

10.1t appears that Regulatory Authority had noticed that the appellants were
not a party to the complaint, accordingly, an application dated 22.6.2020
came to be filed by the appellants claiming relief in their names. It appears
that while deciding the complaint vide judgment and order dated
30.07.2020, Regulatory Authority inadvertently failed to incorporate the
names of the appellants i.e. Harindra Singh through Siddharth Singh and
Sharda Singh. It is also not in dispute that the death certificate, as well as,
the succession certificate dated 30.04.2019, issued by the Revenue
Authority certifying that the appellants are the legal heirs of Harindra Singh
was placed before the Regulatory Authority. Aggrieved, by the judgment
and order dated 30.07.2020, not incorporating the correct particulars of the

legal heirs, the appellants were constrained to file rectification application



under Section 39 of the Act. The Regulatory Authority rejected the
rectification application on 08.06.2022 on the ground that the rectification
sought by the appellant would not fall within the ambit of typographical
error apparent on the face of record. It appears thereafter recovery came to
be initiated by the Regulatory Authority against the judgment debtor
(promoter) by issuing recovery certificate dated 20.04.2021 to recover
Rs.13,43,789/-. In this backdrop, the appellants submit that the decretal
amount sought to be recovered in execution proceedings to satisfy the
judgment and order dated 30.07.2020, be released in favour of the
appellants.

11.The appellants have brought on record the death certificate, the succession
certificate and the application dated 22.06.2020 filed before the Regulatory
Authority. Further, in the complaint it was categorically stated that the
allottee has since died and the reliefs were claimed by the appellants,

however, the appellants were not properly incorporated as complainants.

12.Having due regard to the facts and circumstances and for the reasons
assigned herein above, we are of the opinion that Regulatory Authority
committed an error in not rectifying the judgment and order by

incorporating the names of the appellants being legal heirs of the allottee.

13.The complaint could not have been filed at the behest of a dead allottee.
The Regulatory Authority committed a procedural error in deciding the
complaint, without bringing on record the legal heirs of the allottee. This
fact was pleaded and duly pointed out by the appellants by filing an
application dated 22.06.2020. Further, Regulatory Authority committed an
error by not rectifying the decree dated 30.07.2020. The appellants were
merely seeking correction of the description of the complainant by

incorporating the appellants being legal heirs of the allottee. The



14.

Dated:
IRFAN

Regulatory Authority without rectifying the decree committed further error
in issuing recovery certificate at the behest of a dead person. The
appellants, herein, are entitled to the decretal amount decreed in favour of
the erstwhile allottee being legal heirs. The question is decided accordingly

in favour of the appellants.

Since the amount has been recovered by the Regulatory Authority the
appeal is being disposed of by passing the following orders :

(1)  The decretal amount recovered pursuant to recovery certificate dated
20.04.2021, arising from complaint no. LKO162/07/1682/2019, be
released in favour of the appellants being legal heirs of allottee (Harindra
Singh, since deceased).

(1)  The judgment and order dated 30.07.2020 (decree), passed by the
Regulatory Authority and the consequential recovery certificate dated
20.04.2021, shall stand rectified by incorporating the name of the
appellants i.e. Harindra Singh (since deceased) through legal heirs

(Siddharth Singh and Sharda Singh).

(i11)) No order as to costs.

(Devindar Singh Chaudhry) (Suneet Kumar)

18.08.2025



