RESERVED JUDGMENT

BENCH-1
THE U.P. REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 484/2021
Diamond Tower Owners Welfare Society ~  .ioveeieinnnnns Appellant
Versus

Yogendra Kumar Sahu L Respondent

Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016’) by Diamond
Tower Owners Welfare Society (‘appellant’) against the order dated
17.11.2020 passed by the U.P. Real Estate Regulatory Authority,
Lucknow  (‘Regulatory  Authority’) in  Complaint  No.
LKO162/05/0674/2019 (Diamond Tower Owners Welfare Society
Vs. Yogendra Kumar Sahu) whereby the complaint of the appellant was
dismissed on the ground that the relief sought was not maintainable

under U.P. Real Estate (Regulation and Development) Act, 2016.

The facts of the case, in brief, are that the land of “Diamond Tower”
Municipal No. 12/55, existing over Khasra No. 204, part, Barfkhana
Udaiganj, Cannt. Road, having area of 10357.28 sq. ft. belonged to
respondent-Shri Yogendra Kuamr Sahu. The respondent as a promoter
and developer had constructed building, namely, “Diamond Tower”
over the said land by entering into some Builders Agreement with
certain persons and thereafter the flats of the said building were sold by
the respondent to the members of complainant association. The Flat
owners created registered association in the name of “Diamond Tower
Owners Welfare Society” having its registered office at Diamond

Tower, 12/55 (Khasra No. 204 Part) Barafkhana, Udaiganj, Cantt Road,
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Lucknow, which is a registered society having its registration no

LUC/08172/2018-2019 under Societies Registration Act, 1860.

The flat owners are residing over in their respective flats for more than
13 to 15 years and continuously raised their grievance for providing the
completion certificate and sanction maps/plans of the said building,
which has not been provided by the respondent. The respondent, who is
living in two flats of the same building, made false assurance to the
members of the Complainant Society that he will provide the same to
the individual members of the complainant society/association, but the
same has not been provided by him till date. The respondent installed a
mobile tower over the roof and also installed a generator set for the
power backup of the said mobile tower in the basement, which is the
common parking area for all the residents of the complainant society.
As the said generator set was running for the last several years hence,
the members of the complainant society had made a complaint in this
regard to the concerned authority of the LDA, but the same went in
vein. Thereafter, the members of the complainants’ Society made
complaint before the Regulatory Authority and after receiving notices
issued by the LDA to the respondent, the said mobile tower and the

generator set were recently removed by the respondent.

The installation and removal process of the above mentioned generator
set and mobile tower had weakened and damaged the entire roof and
structure of the building in question and the parking area of the said
building. The respondent also tried to raise construction of flats over
the said common area/rooftop of the building. Being aggrieved by the
action of the respondent of not providing Completion Certificate &
sanctioned map and raising construction over the rooftop, the appellant
Society filed complaint before the Regulatory Authority, which was
dismissed vide impugned order dated 17.11.2020 on the ground that the
relief sought by the complainant/appellant was not maintainable under

U.P. Real Estate (Regulation and Development) Act, 2016.

The appellant has challenged the impugned order passed by the
Regulatory Authority, on the following grounds:--
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Because the learned RERA has passed the impugned order dated
17.11.2020 without application of mind, without appreciating the
facts placed before the authority and without going through

record.

Because the learned RERA has failed to consider the fact that the
appellant has applied/mentioned in its complaint only to provide
the sanctioned maps/building plan and completion certificates to
the association and not to make any hindrance in common area
and pay amount for new lift and pay compensation to the

association towards the damages and mental agony.

Because the learned Authority erred in travelling beyond the

scope of complaint preferred by the appellant.

Because the learned Authority failed to appreciate that the

appellant was entitled.

Because the learned Authority has done injustice with the
appellant which is illegal in the eyes of law by overlooking the
agreement that was signed between the parties and according to
which the respondent has promised to provide facilities

according to the sanctioned layout plans.

Because the impugned judgment and order passed by the learned
Authority is cryptic, illegal and manifestly erroneous and is liable

to be set aside.

Because learned Authority has committed manifest error of law

in not granting the reliefs as sought by the appellant.

Because it was submitted the appellant that the respondent had
approached the learned Authority not with clean hands by not
disclosing true and correct facts and by misrepresenting material

facts, inter alia, as stated below.

Because it was submitted by the appellant that the respondent
after many reminders and request did not able to provide the

promised facilities to the appellant.
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Because the learned Authority has failed to consider the fact that
there is legitimate grievance that the appellant can have against
the respondent which comes under ambit of the Real Estate
(Regulation and Development) Act, 2016 and prevailing U.P.
RERA Rules viz. ‘The Uttar Pradesh Real Estate (Regulation and
Development) Rules 2016.

Because the Order passed by the learned Authority is devoid of
reasons and non-speaking on the issues raised by the

complainant/appellant.

Because by ignoring the facts and pleas raised by the
complainant the Hon’ble Authority has not followed the

principles of natural justice and the statutes.

Because the principles of estoppels, jurisdiction and equity and

justice has been ignored by the learned Authority.

Because all the issued raised in the complaint has not been

answered in the judgment passed by the learned Authority.

Because the operative portion of the judgment is vague and has

no legal effect at all.

Because the judgment suffers from the lack of transparency and

sense of justice.

The appellant has prayed for the following reliefs:-

(1

2)

In the interest of justice, this Hon’ble Tribunal may be pleased to
set aside the impugned order dated 17.11.2020 passed by the
learned  Regulatory ~ Authority in  Complaint  No.
LKO162/05/0674/2019 and provide OC/CC to the association

with sanctioned map.

Issue an order or direction to the respondent to compensate to the
appellant, as per provisions under RERA Act, for the harassment,
mental agony and financial loss suffered by the complainant due

to delay in possession of commercial shop by the respondent.



The respondent has filed the objections to the grounds of appeal stating
therein that the appellant has concocted various false, baseless
allegations at its own whims and fancies without any substantiation as
an afterthought only to prejudice the respondent. The respondent
submitted that the project does not lie under the definition of “ongoing
project” as per Rule 2(h) of the Uttar Pradesh Real Estate (Regulation
and Development) Rules, 2016. The appellant is guilty of
‘SUGGESTIO FALSE’ and ‘SUPPRESSIO VERI’. The appellant has
concocted vague and fabricated story only to cause loss and
disadvantage to the respondent and has relied on baseless grounds to

file the present appeal.

5.1 The respondent further submitted that there are no inadequacies

52

regarding the tower as the mobile tower was already removed before
the complaint filed before the authority. The appellant shall have no
right or title over the roof of the said flat hereby sold. The appellant has
no title and/or ownership right over the passages, corridors, staircase
and other common facilities and common services except the right of
using the same. As per clause no. 8 of the registry executed between
one of the members of appellant society and the respondent, the
appellant agreed that the owner/landlord will retain and reserve the
claim and rights to make any additional construction on the roof.
Further the respondent has no intention of raising any further
construction in the aforesaid building and has not executed any such
activity till date. There is no construction work going on at the present
time, neither any construction activity was going on earlier or even
planned for the future. Therefore, the project is not ongoing and it does

not come under the Tribunal’s jurisdiction.

The respondent submitted that a new society has been formed on
18.01.2019 post 15+ years with intention to file a complaint before the
Regulatory Authority on 07.05.2019 within 4 months with baseless
allegations for extortion of money. It is stated that as the primary issue
of the appeal has been resolved, thus the appellant has no locus standi
as on date. The appellant is pleading relief under Uttar Pradesh
Ownership of Flats Act, 1975 which has been repealed. The appeal for
relief under Uttar Pradesh Apartment Act, 2010 and under Section 14,
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RERA Act is not maintainable due to the said reasons. The respondent
further submitted that all the apartments are hardly sold 10 years before
the commencement of RERA Act 2016. So there is no requirement of
OC/CC when the registries are executed against all the apartments
before the commencement of the said Act. It is stated that the
jurisdiction of RERA is limited to ongoing projects only and the
aforesaid project does not fulfill the conditions of ‘ongoing project’.
The respondent submitted that the appellant is seeking relief on vague
and baseless allegations imposing on the respondent. Therefore, the

appeal should be dismissed with heavy cost.

The appellant filed reply/rejoinder to the objections of the respondent
denying the averments made by the respondent in its objections and
reiterating the averments made by the appellant in the memo of appeal.

The appellant further submitted that:

The mere signing on the dotted line agreement by the appellant’s
members under duress doesn’t help the case of the respondent. It is the
trite law that a term of a contract will not be final and binding if it is
shown that the flat purchasers had no option but to sign on the dotted
line, on a contract framed by the builder/respondent. The contractual
terms of the agreement are ex facie one-sided, unfair and unreasonable.
The incorporation of such one-sided clauses in an agreement constitutes
an unfair trade practice since it adopts unfair methods or practices for
the purpose of selling the flats by the builder/promoter by putting the
flat owners at grievous disadvantage. Also no terms of any contract can

override statutory rules.

The appellant further submitted that the main dispute with regard to the
construction upon the open roof/common area and use of common
areas that i1s the roofs, ducts and parking areas and facilities for
common use such as lifts, stairs etc. i.e. as per The Uttar Pradesh
Ownership of Flats Act, 1975 and The Uttar Pradesh Apartment
(Promotion of Construction, Ownership and Maintenance) Act, 2010
and the Real Estate (Regulation and Development) Act, 2016 as well do
not belong to the respondent and he cannot lay claim over the same by

forcing the flat owners to sign under duress.



6.3 The appellant stated that on one hand respondent says before this
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Hon’ble Tribunal that no construction work is planned at present or in
the future over the roof, whereas before the Civil Judge (S.D.),
Lucknow in R.S. No. 1084/2017, the respondent has filed a suit for
injunction against the flat owners (members of appellant society) for
restraining the flat owners to use the common area of the roof of the
said building and not to create any hindrance in construction of the wall
over the roof i.e. a common area of the said building and same for the
parking area. Thus, this suffices to show that the project is still ongoing.
It is submitted that the right of each owner of a flat is to an undivided
interest in the common areas and facilities and the common areas and
facilities shall remain undivided which includes the roof of the building

and the parking.

Heard Ms. Surangama Sharma, the learned counsel for the appellant

and Shri Mandeep Singh, the learned counsel for the respondent.

In order to examine the grounds taken by the appellant and the
averments made, we deem it proper to frame following issue based on

the grounds pressed by the learned counsel for the appellant:--

Whether project in question is “ongoing project” and
Real Estate (Regulation and Development) Act 2016 is

applicable to the project in question?

In order to examine the issue we proceed to examine the relevant

provisions of the Real Estate (Regulation and Development) Act, 2016.

The preamble of the Real Estate (Regulation and Development) Act,
2016 provides to establish the Real Estate Regulatory Authority for
regulation and promotion of the real estate sector and to ensure sale of
plot, apartment or building, as the case may be, or sale of real estate
project, in an efficient and transparent manner and to protect the interest
of consumers in the real estate sector and to establish an adjudicating
mechanism for speedy dispute redressal and also to establish the
Appellate Tribunal to hear appeals from the decisions, directions or
orders of the Real Estate Regulatory Authority and the adjudicating

officer and for matters connected therewith or incidental thereto. From
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the preamble it is evident that the Act 2016 has been promulgated for
regulation and promotion of real estate sector and sale of real estate in
an efficient and transparent manner and to protect the interest of

consumers in the real estate sector.
The definition of the project provided in section 2(zj) reads as under:-

Section 2(zj):-

"project”" means real estate project as defined in clause 2(zn)

under this Act.

Section 2(zn):-

“real estate project” means the development of a building or a
building consisting of apartments, or converting an existing
building or a part thereof, into apartments or the development of
land into plots or apartment, as the case may be, for the purpose
of selling all or same of the said apartments or plots or building,
as the case may be, an includes the common areas, the
development works, all improvements and structures thereon, and

all easement, rights and appurtenances belonging thereto; .

Accordingly, project means a real estate project as defined in

clause 2(zn).

According to the proviso of Section 3(1) of the Act 2016, registration
of ‘ongoing project’ is necessary. It means project which were started
before the advent of Real Estate (Regulation and Development) Act,
2016 and also ‘ongoing’ on the date of enforcement of Act 2016 i.e.
01.05.2017 are compulsorily required to be registered with the Real
Estate Regulatory Authority.

Therefore, first of all we have to examine & analyse the
definition of ‘ongoing project’. Rule 2(h) of the U.P. Real Estate
(Regulation and Development) Act, 2016 defines ‘ongoing project’

as-

2(h) “ongoing project” means a project where development

is going on and for which completion certificate has not been
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issued but excludes such projects which fulfill any of the

following criteria on the date of notification of these rules;

(i) Where services have been handed over to the Local Authority

for maintenance.

(ii) Where common areas and facilities have been handed over to
the Association or the Resident’s Welfare Association for

maintenance.

(iii) Where all development work have been completed and
sale/lease deeds of  sixty  percent  of  the

apartments/houses/plots have been executed.

(iv) Where all development works have been completed and
application has been filed with the competent authority for

issue of completion certificate.

It has been admittedly mentioned in para VI of the memo of appeal
that flat owner are residing in their respective flats for more than 13 to
15 years. This appeal has been filed in July 2021 and complaint was
filed on 04.10.2017 before the Regulatory Authority, which clearly
establishes the fact that all units of the project were sold and

possession was delivered before 2006.

Rule 2(h)(iii)) of U.P. Real Estate (Regulation and
Development) Act, 2016 clearly makes provision that those projects
are excluded from the ‘ongoing project” where all development works
have been completed and sale/lease deed of 60% of the
apartment/houses have been executed. As per admission of the
appellant association of allottees, they are living in their flats for the
last 13 to 15 years. Promoter has specifically mentioned that all sale

deeds of flats/units of the project has been executed till 2005.

Hon’ble Supreme Court passed judgement in Civil Appeal No(s).
6745-6749 of 2021 M/s Newtech Promoters and Developers Pvt. Ltd.
Vs. State of U.P. and others etc., wherein the Hon’ble Supreme Court
framed a question “Whether the Act 2016 is retrospective or

retroactive in its operation and what will be its legal consequence if
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tested on the anvil of the Constitution of India?” and vide para 54 of
the judgment the Hon’ble Supreme Court observed that from the
scheme of the Act 2016, its application is retroactive in character and
it can safely be observed that the projects already completed are not
under its fold and therefore, vested or accrued rights, if any, in no
manner are affected. At the same time it will apply after getting the
on-going projects and future projects registered under Section 3 to
prospectively follow the mandate of the Act 2016. Paras 54 of the said

judgment are reproduced as follows:--

54. From the scheme of the Act 2016, its application is
retroactive in character and it can safely be observed that the
projects already completed or to which the completion
certificate has been granted are not under its fold and
therefore, vested or accrued rights, if any, in no manner are
affected. At the same time, it will apply after getting the on-
going projects and future projects registered under Section

3 to prospectively follow the mandate of the Act 2016.”

On the basis of the above analysis we are of the considered opinion
that the Real Estate (Regulation and Development) Act 2016 is not
applicable to those projects which have been completed prior to

enforcement of the Act 2016.

It 1s admitted fact that the all the apartments were sold about 15 years
prior to the commencement of the Act 2016. Registry of all the
apartments has been done before the commencement of U.P. Real
Estate (Regulation and Development) Act, 2016. Possession of all the
apartments has also been handed over to the home buyers before the
commencement of Act 2016. Therefore, by any stretch of imagination
the project in question cannot be said to be ongoing project. Hence
the Act 2016 would not be applicable to the project in question. Issue

is decided accordingly.

In view of the above we are of the considered opinion that the

Regulatory Authority was right in dismissing the complaint of the
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appellant holding that the complaint is not maintainable under the

Real Estate (Regulation and Development) Act 2016.

So far as the grievance of the allottee against promoter/builder for not
providing copy of completion certificate, Sanctioned map/plan of the
said building, installing mobile tower on roof, generator set in parking
area, access to the common area/roof, any damage to the building by
promoter/builder etc. should have been/can be ventilated before the
concerned competent authority as per law applicable at the time of
arising of cause of action to the resident welfare body/residents, if

permissible.
The appeal has no merit and is hereby dismissed.

No order as to costs.

Dated: 26.11.2024
Tanveer/- (Rameshwar Singh) (Sanjai Khare)



