RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 365/2021
Arun Chauhan Appellant.
Versus
Gaursons Hi-Tech Infrastructure Pvt. Ltd.  ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Sri Arun Chauhan (hereinafter
referred to as the ‘appellant’) against the order dated 24.02.2021 passed by
the Real Estate Regulatory Authority, Gautam Budh Nagar (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
NCR144/10/63287/2020 whereby the following directions have been

given:--

(1) Respondent (Gaursons Hi-Tech Infrastructure Pvt. Ltd.) has been
directed to give possession of the unit along with OC/CC, upto
31.03.2021, after completing all the facilities according to the

agreement.

(i1) Ensure payment of delay interest to the complainant (@ MCLR+1% for
the delay period from 25.10.2019 to the date of receiving occupation
certificate i.e. 07.09.2020. It was clarified that this amount would be
adjusted in the amount of final payment. If the amount of interest
exceeds the amount payable towards final payment then the excess
amount will be refunded to the complainant. Keeping in view the force
majeure the period from 25.03.2020 to 25.09.2020 will not be counted
for the purpose of delay interest. If there are any dues of the
complainant then interest for delay period will not be payable on that

amount for the said period.
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(1) If any interest is charged by the promoter from the allottee in
accordance with Section 2(za)(i) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as the Act, 2016), after
its promulgation, for default of the allottee, then allottee will be paid the
same rate of interest for default of the promoter. Therefore interest at
the rate of MCLR+1% will be paid by the allottee for delayed payment.
If more than that rate of interest has been charged by the promoter from
the allottee for the delay, after promulgation of the Act 2016 then the

same rate of interest shall be counted for the delayed payment.

The facts of the case, in brief are that on 18.03.2018 the appellant booked
Unit No. I-3173 in 7" Avenue Project being developed by the respondent.

The promised possession date was 30.06.2019 as mentioned in the Builder

Buyer Agreement.

The respondent gave fake offer of possession on 31.07.2020 after 13

months of the promised date of possession.

The appellant raised queries regarding DPP, rent compensation and penalty

imposed at very high rate but did not get any reply from the respondent.

On being harassed by the respondent for more than two months, the
appellant filed a complaint before the Regulatory Authority on 16.10.2020
which was decided by the Regulatory Authority vide impugned order dated

24.02.2021 in the manner mentioned in para 1 of this judgment.

The appellant challenged the impugned order dated 24.02.2021 passed by
the Regulatory Authority on the following grounds:--

(1)  The Regulatory Authority in the impugned order itself says that NGT
ban on construction does not come under the definition of Force
Majeure, still the benefit of force majeure was given to the

respondent.

(1)  The Regulatory Authority failed to consider the evidence on record in
a judicious manner. In the matter of Ambuj Pratap Singh Rajput Vs.
Gaursons Hi-Tech Infrastructure Pvt. Ltd. (Complaint No.
ADJ/NCR144/10/63071/2020) the respondent was not granted any

relief on the ground that NGT ban is not a force majeure.



(ii1)) There is contradiction in calculation of time-period of delayed

(iv)

v)

possession penalty (DPP). In the impugned order end date for time
period has been mentioned as 07.09.2020 but at another place in the
impugned order, it is mentioned as either date of OC/CC receiving or
date of handing over possession of apartment, whichever comes later

will be considered as end date for delayed possession penalty.

The Regulatory Authority awarded six months’ relief because of
Covid-19. This relief is applicable to extension of registration of real
estate projects registered with U.P. RERA for which the completion
date or revised completion date or extended completion date expires
on or after 25" March, 2020. As per BBA the appellant’s flat
possession date was 30.06.2019 and first nationwide lockdown was
effective from 24.03.2020 i.e. after 8§ months and 23 days of the
promised date of possession. The above relaxation/relief becomes
irrelevant in appellant’s case whose possession date had already
passed. Awarding benefit to the respondent for its own fault/delay is

against the principles of natural justice.

In the rejoinder dated 21.12.2020 filed by the appellant before the
Regulatory Authority the prayer to set off benefit of GST and refund
of the amount paid against Diesel Generator was made but these
points were not taken into cognizance while passing the impugned
order. The necessary issues of law and fact have not been framed

and answered by the Regulatory Authority.

4. The appellant has made the following prayers in the appeal:--

(M

The appellant is requesting for delayed possession penalty (DPP) for
the entire period of delay i.e. from 30.06.2019 to the date of physical
possession of flat/unit including the six month Covid-19 period for
which respondent is awarded relief. Awarding relief of six months to
respondent due to Covid-19 situation is equivalent to penalizing
innocent appellant for the fault of respondent. Appellant had borne
the burden of House Rent for those same six months for which
relaxation has been awarded to the respondent. If the possession had

been given on time as per Agreement of sale that is on 30.06.2019
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(IV)

(V)

there would not be any further delay due to Covid-19 situation, it is

purely respondent’s fault.

Appellant is requesting that to vanish the scope of any ambiguity
Delayed Possession Penalty/interest rate should be mentioned in
REAT order very clearly as 61.624% annually. Respondent has
imposed penalty on appellant for delayed payment at an illegitimate
rate of interest @61.624% annually and appellant has evidences of
the same. In the order it is clearly mentioned at page 27, order point-
3 that Respondent has to pay back at the same rate but Respondent is
denying to pay @61.624% and is mis-interpreting the same point of
the order and considering rate of interest @MCLR+1% only.

Appellant is requesting for the handover of keys of unit/flat on
immediate basis without waiving-off/compromising Appellant’s legal
rights. Handing over of the keys will free the Appellant from the
financial burden of paying rent. Appellant has paid the 100%
payment of flat/unit and is willing to pay the registry charges from
his own pocket but even after that the Respondent is denying to
handover the flat/unit keys without signing of some
inappropriate/illegal documents in the name of possession formalities

that are detrimental to Appellant’s legal rights.
Requesting to set off benefit of GST along with interest.

Requesting for refund of amount paid against DG set and Electricity
Meter.

In reply to the appeal the respondent submitted that the respondent

company is a renowned and distinguished real estate company in Delhi-

NCR that is why the appellant booked 3-4 units/flats in his name and

relations, in the project of the respondent company.

The respondent company has invested huge sum of monies in the project in

question 1.e. 7" Avenue, Sector-4, Greater Noida, West Uttar Pradesh and

the same has already been completed.

The appellant has booked flat no. 3173, Block I, 7" Avenue at Gaur City-1
(A Township Project) Greater Noida West on 22.03.2018 and both the

parties have executed agreement for sale on 27.04.2018 which is the sample
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model draft and not one sided document. The draft of agreement and its

rule have been finalized by the U.P. Government.

Both the appellant and the respondent company agreed to the proposed date

of possession on or before 30.06.2019 and executed agreement for sale.

As per condition no. 7.1 of the agreement to sale, the appellant and the
respondent company agreed to the proposed date of possession on or before
30.06.2019 unless there is delay or failure due to war, flood, drought, fire,
cyclone, earthquake, lockdown or any other calamity caused by nature
affecting the regular development of the real estate project (“force
majeure”). If, however, the completion of the Project is delayed due to the
Force Majeure conditions then the Allottee agrees that the Promoter shall be
entitled to the extension of time for delivery of possession of the
apartment/plot/unit provided that such Force Majeure conditions are not of
a nature which makes it impossible for the contract to be implemented. The
allottee agrees and confirms that, in the event it becomes impossible for the
Promoter to implement the project due to Force Majeure conditions, then
the allotment shall stand terminated and the Promoter shall refund to the
Allottee the entire amount received by the Promoter from the allottee within

45 days (even 120 days mentioned in RERA sample draft).

The respondent company has completed the construction work of
concerned block-1 on 08.01.2020 and applied for the occupancy certificate
(OC) with all required NOC:s i.e. Fire, Lift, Structural and Electrical, before

the concerned authority.

After completion of block and applying for OC the respondent company
sent offer of possession to the appellant on 22.07.2020 (during Covid-19
lock down period from 25.03.2020 to 25.09.2020, even the OC was
received during lock down period) on the deemed grounds of RERA Act
and U.P. RERA Authority’s Office Order dated 16.09.2019 according to
which the Regulatory Authority has provided a window to the developers.

The respondent company has also obtained the occupancy certificate from

GNIDA for tower-1 and unit in question on 07.09.2020.

After offer for possession the respondent company was ready to pay the

possession delay interest/penalty from 01.07.2019 to 24.03.2020 before
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Covid-19 Lockdown and after adjustment of the delay period for the
stay/ban over construction in NCR due to natural calamity “air pollution”
which was beyond the control of the respondent but the appellant did not
fulfill his duty of completing the possession formalities and did not sign the
township maintenance agreement and did not purchase the stamp for sub-

lease deed and filed unnecessary litigation.

The appellant has deliberately given wrong statement that the promoter is
refusing to pay the interest and also he was asking interest over the delayed

period.

The respondent company filed a detailed written statement before the
Regulatory Authority and (a) opposed the issue of interest @ 9.5% for
delay penalty/interest demanded by the complainant/appellant, (b) on the
issue of delay in possession the respondent company admitted some delay
in possession from 01.07.2019 to 24.03.2020 but it was not intentional and
beyond the control of the respondent. The reasons behind it were the
farmers’ litigation, non-availability of material, timely payment by the
buyer of the property, ban on construction by National Green Tribunal,
High Courts and Environment Pollution (Prevention & Control) Authority
due to high air pollution in national capital, which is the natural calamity,
from the booking of the complainant/appellant from the year 2018 to 2020.
There was ban over construction in the year 2018 by Environment Pollution
(Prevention & Control) Authority in Delhi NCR from 01.11.2018 to
12.11.2018, for a period of 11 days, but the submission was for 22 days’
exemption as 11 days extra because of shortage of labour, material etc.
There was ban over construction by Environment Pollution (Prevention and
Control) Authority in the year 2019 in Delhi NCR from 04.11.2019 to
14.02.2020 for a period of 102 days and the respondent’s submission was
for 150 days exemption as 48 days extra because of shortage of labour and
material etc. Covid-19 is the international emergency and pandemic which
has stopped the world and there are many Hon’ble Courts’ orders for
exemption of covid period. The RERA Authority has also issued the office
order for exemption from 25.03.2020 to 25.09.2020. The respondent
company has relied on the judgment of Hon’ble Supreme Court in Civil
Appeal No. 6649-50 of 2018 Supertech Lt. Vs. Rajni Goel and submitted

that calculation of possession delay interest may be allowed from
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10.07.2019 to 24.03.2020 i.e. 172 days on account of ban over construction,
(¢) Regarding GST issue the respondent company submitted that the
complainant/appellant is not eligible as the booking date of the unit in
question is 22.03.2018 and GST came into force since 01.07.2016, (d)
Regarding DG Set issue the respondent company submitted that it is not
possible because of heavy pollution and ban over the use of DG Sets from
time to time by the Nation Green Tribunal and Pollution Control Board.
This service is included in the cost of the flat and the respondent company

has not charged any additional amount for the same.

In compliance of the order of the Regulatory Authority the respondent
company has informed the appellant about the possession delay penalty of

Rs.1,18,301/- by email dated 19.03.2021

The respondent company has also waived off the interest amount of
Rs.9763.36/- in good gesture and informed the appellant but the appellant

did not turn up to settle his accounts and execute the conveyance deed.

In the additional reply dated 20.08.2021 the respondent has submitted that
the appellant booked Unit No. 3173, 7" Avenue at Gaur City, Greater
Noida West, District Gautam Budh Nagar on 22.03.2018 and offer of
possession on deemed grounds has been sent by the respondent company to
the appellant on 22.07.2020. Occupancy certificate has also been obtained

for the unit in question from the concerned authority on 07.09.2020.

There were many reasons behind the delay in construction as the
construction was banned by the National Green Tribunal and there were
orders of the Environmental Pollution (Prevention and Control) Board
banning the construction due to high air pollution which were a natural
calamity and beyond the control of the respondent company. Covid-19 was
also a reason for not achieving the goal of delivery of possession within

time frame.

Covid-19 period from 25.03.2020 to 25.09.2020 has also been considered
as zero period by the Regulatory Authority and other Hon’ble Courts.

From time to time, during the period from 2015 to 2020, construction has
been stopped under the orders of the National Green Tribunal and

Environment Pollution (Prevention and Control) Board.
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The National Green Tribunal vide order dated 07.04.2015 directed the State
of U.P., Noida and Greater Noida Authority, HUDA, State of Haryana and
NCT, Delhi to immediately direct stoppage of construction activities of all
the buildings shown in the report as well as at other sites wherever
construction is being carried on in violation to the direction of NGT as well
as the MOEF guideline of 2020. This action shall be taken and complied
with by all the State Governments, Authorities and Police of each district
particularly falling in the NCR, Delhi. The compliance report shall be
submitted by the next date i.e. 10" April, 2015 to the Tribunal. Wherever
the construction activities are not stopped by service of this order by the
authorities upon the builders, the authority shall seal such building and

report the matter to the Tribunal.

The National Green Tribunal vide order dated 10.11.2016 directed that all
the construction, demolition activities and transportation of construction
material shall be stopped temporarily till the ambient air quality standards

are brought down below the severe pollution standards aforestated.

In the year 2017 the National Green Tribunal vide order dated 09.11.2017
directed that the Eastern and Western Express Highways have already been
permitted and are hereby permitted to continue their construction work but
all construction activity should take all preventive and precautionary steps
to ensure that they do not generate pollution by dust which is beyond the

prescribed limits.

From 2018 to 2020 orders for ban on construction have been passed by
Environment Pollution Control Authority and construction has also been
stopped by the orders of Hon’ble Apex Court. The respondent company has
also filed copies of various orders of Environment Pollution Control

Authority stopping the construction activities.

As far as rate of interest is concerned it should be MCLR+1% as per U.P.
Real Estate (Regulation and Development) Rules, 2016 and in the present
case the same has been correctly followed. The appellant has wrongly said
that the respondent company has charged more than MCLR+1% interest
from the appellant. The appellant has no evidence to prove that the

respondent company has charged interest from the appellant at the rate of

more than MCLR+1%.
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The appellant filed his reply to the objections of the respondent to the
grounds of appeal and submitted that submission of the respondent that it is
a renowned and distinguished real estate company in Delhi-NCR is far
away from ground reality. In reality, from time to time various buyers have
filed numerous complaints against the respondent pertaining to delay in
possession and violation of U.P. Real Estate (Regulation and Development)
Rules, 2016. Recently respondent’s group company has also been found
guilty of profiteering a sum of Rs.20 crores by National Anti-Profiteering
Authority (NAA).

Buying 3-4 flats/units by the appellant does not make the respondent free
from its duties of timely handing over possession and liabilities caused due
to delay and non fulfillment of builder buyer agreement. For fulfillment of
BBA obligations of respondent, the appellant had to go to RERA and the
respondent has not complied with the order of RERA till date.

The respondent’s claim regarding completion of the project in question i.e.
7™ Avenue, Sector-4 Greater Noida is wrong and misleading the Tribunal as
many towers of the project are still under construction. Moreover, physical

handover of most of the units of the block in question is still pending.

The four NOCs, namely fire, lift, structural and electrical required to be
submitted along with application for occupancy -certificate were not

available with the respondent on claimed date of application for occupancy

certificate 1.e. 08.01.2020

The respondent’s claim for offer of possession dated 22.07.2020 is wrong
as the respondent intimated back dated offer of possession on 31.07.2020

via email.

The respondent’s claim for offer of delay penalty is absolutely false.
Annexures 4 and 5 to the appeal clearly prove that the respondent was
harassing the appellant on DPP and imposed very high penalty on the
appellant. Before going to RERA the appellant also sent a legal notice to
the respondent (Annexure-6) but the same was also ignored by the
respondent. After trying best at his level and being harassed by the
respondent, the appellant was left with no choice except going to RERA for
securing his rights, thus, the claim of the respondent that complaint before

RERA was unnecessarily filed, is absolutely wrong and misleading. Also
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the claim of the respondent that the appellant did not fulfill possession
formalities is absolutely wrong and misleading. In the name of possession
formalities the respondent is forcing the appellant to sign illegal documents
that kills legal rights of the appellant. In fact the appellant always wanted
to receive the handover of the unit and approached the respondent many
times. Email in this regard (Annexure-7) is the proof for the same, but it
was respondent who denied to handover the keys to the appellant without

signing the illegal documents along with actual possession formalities.

NGT ban on construction and air pollution is not a natural calamity as it
does not come under force majeure situation. It is an outcome of man made

actions.

Covid-19 outbreak happened after more than 8 months of promised date of

possession. So the respondent does not deserve benefit for this period.

The respondent never answered to the numerous emails and reminders of

appellant in which appellant asked the respondent for DPP.

The respondent has already collected delay penalty from the appellant at a
very high rate of interest i.e. 61% per annum. The claim of the respondent
that he was not asking the interest from the appellant is absolutely false and
misleading. The respondent raised multiple demands and forced the
appellant to pay the delay penalty at very high rate i.e. 61% per annum
(Annexures 4 and 10 to the appeal).

The respondent was instructed by RERA to provide physical handover of
the unit along with Registry before due date i.e. 31.03.2021 along with
adjustment of delay penalty at the same rate at which the appellant
penalized for delayed payment, but the appellant did not oblige it and even
after multiple communication from the appellant’s side did not reply on
DPP interest rate and denied to handover the possession because the
respondent wanted the appellant to sign illegal documents which the

appellant denied to sign.

The respondent has not shown any good gesture and even penalized the

appellant at a very high rate of interest @ 61% per annum.

The respondent’s claim of waiving off interest charged on the appellant is
absolutely false. The appellant has already paid the delay payment interest

under force. The respondent threatened to cancel the unit if the appellant
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does not settle his account by paying the interest mentioned in the demand
letter. Even after payment of delayed interest by the appellant the ledger
book of the respondent dated 19.07.2021 is still showing outstanding delay
interest (Annexure-10 to the appeal). This is rock solid proof how the
respondent is misleading the Tribunal. Even respondent’s own reply dated
13.07.2021 (Respondent’s Annexure-A) is showing interest due on the
appellant.

The  statement of the  respondent that complaint no.
ADJ/NCR144/10/63071/2020 Ambuj Pratap Singh Rajput Vs. Gursons Hi-
Tech Infrastructure Pvt. Ltd. (Annexure-F to the appeal) is not relevant to
this case is absolutely wrong. The property/unit in question in both the
cases are situated in exact same tower of the same project (i.e. 7" Avenue
GCI), so on ground of NGT ban on construction both the cases are same.

Additionally NGT ban on construction does not come under Force Majeure.

In RERA Complaint No. ADJ/NCR144/07/56387/2020 (Ajay Rawat Vs.
Gaursons Realtech Pvt. Ltd) (Annexure-8 to the reply) also the benefit of
NGT ban on construction was not given to the Promoter after possession

date.

The respondent has not registered any objection to the grounds of appeal
that means the respondent accepts that it does not deserve the Covid-19
relief as Covid-19 outbreak happened after more than 8 months of promised
possession date. Thus it was purely respondent’s fault in not delivering the

possession on time.

The respondent is lying by saying that it did not charge any interest from
the appellant. Interest has been forcefully collected from the appellant by
the respondent at a very high rate. There was only one delayed payment of

Rs.4,44,825/- which was delayed by 13 days.

The respondent is cleverly picking only a part of the order of RERA while
the order clearly says that Promoter has to pay the delay penalty at the same
rate at which allottee has been penalized. The respondent is misinterpreting

the order in its favour.

GST ITC benefit has already been given to one of the buyers Shipra Jain
(Unit 1-2267) in the same project i.e. 7" Avenue GCI and in the same
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Tower-I.  She 1s also one of the complainant (Complaint No.

NCR144/09/60004/2020) along with appellant in the common order of
RERA. The ledger of Shipra Jain is attached as Annexure-12 to the reply.

When the appellant asked for CA certified copy regarding GST ITC, the
respondent straight away denied. In NAA Case No. 38/2019 (Shivam
Agarwal Vs. Gaursons Realtech Pvt. Ltd.) (Annexure-13 to the reply) the
respondent has itself mentioned that it has already passed on ITC benefit @
6% to the buyers.

The appellant was promised DG Set as power backup but the appellant is
denying replacement of DG Set by inverter as power backup. As ban on
usage of DG Set has been uplifted (Annexure-14 to the reply) so the
appellant is asking for DG Set as power backup.

The appellant prayed for the reliefs mentioned in para 4 of the instant

appeal.

On examination of the pleadings and record, it is evident that the appellant
approached the Regulatory  Authority vide Complaint No.
NCR144/10/63287/2020 dated 16.10.2020 seeking relief against the
respondent for possession and payment for delay on the ground that the
possession was promised on 30.06.2019, whereas actual offer of possession
was given on 22.07.2020, while the O.C. was obtained on 07.09.2020.
Thus, there is a delay while the allottee paid 100% payment. There were
seven such complaints of 7" Avenue Gaur City of the respondent. All the
complaints were clubbed by the Regulatory Authority and Complaint No.
NCR144/09/60004/2020 (Shipra Jain) was taken as leading complaint. The
Regulatory Authority after examining the pleadings and record framed 11

questions as follow:

(1)  Whether the instant case is maintainable before completion date
07.03.2023 given in the RERA?

(i1))  Whether the Project of the respondent delayed due to Force Majeure
events, if yes, its effect?

(i11)) Whether complainant can be offered possession without CC/OC or
on the basis of deemed CC/OC?

(iv) Whether it will be appropriate to direct for refund of amount
deposited under the head of electricity connection to the
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complainants (Shipra Jain, Saurabh Batra, Prashant Shukla, Swati
Verma and Surabhi Jaiswal)?

(v)  Whether it will be appropriate to direct for refund of the amount
under the head of power back up to the complainants (Shipra Jain,
Prashant Shukla and Saurabh Batra)?

(vi) Whether respondent can claim maintenance charges from
complainants (Saurabh Batra and Gaurav Verma) and if yes, then
with effect from which period?

(vil) Whether respondent can be directed to provide benefit of GST input
to the complainants (Shipra Jain Gaurav Verma and Surabhi
Jaiswal)?

(viii)) Whether the complainant (Gaurav Verma) is to make payment under
the head of AAO?

(ixX) Whether the Promoter has enhanced the super area in the case of
complainant (Swati Verma) and if yes, then calculation is to be made
on what rate?

(x)  Whether it will be appropriate to waive off charged interest for
delayed payment by the respondent against complainant (Gaurav
Verma)?

(xi) Whether the complainants are entitled for possession and interest for
delayed period and if yes, at what rate?

The Regulatory Authority decided issue no. (i) against the respondent by
holding that the complaint is maintainable prior to 07.03.2023, the date of
completion given by the respondent to the RERA.

While examining the issue no. (ii), the Regulatory Authority on one hand
observed that as per definition of Force Majeure, no such situation has
arisen, but thereafter taking into account the orders issued by
Environmental Pollution Authority from time to time and ban imposed by
the Hon’ble Supreme Court on the construction activities in Delhi NCR
region vide order dated 04.11.2019 observed that the constructions
activities were affected for 116 days and similarly the same was affected
due to Covid-19 virus from 25.03.2020 to 25.09.2020 (six months) and held

that both the parties will not claim interest for this period from each other.

While examining the issue no. (iil), taking into consideration the

submission of respondent regarding making offer of possession vide letter
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dated 22.07.2020, on the strength of deemed completion certificate,
justified the offer of possession dated 22.07.2020.

The Regulatory Authority on issue nos. (iv) and (v), while observing for
refund of the concerned amount, gave liberty to the complainants to seek
compensation before the Adjudicating Officer and on issue no. (vi) held
that the respondent will charge maintenance charges from Saurav Batra and
Gaurav Verma after three months of offer of possession i.e. after calculating
from 22.07.2020, the maintenance charges will be effective from

22.10.2020.

On the issue of GST input [issue no. (vii)] direction has been issued to the
respondent to inform the complainants within 45 days with the Certificate
of CA and if necessary adjustment is required, the same be done. In case of
Gaurav Verma (issue no. 8) the respondent was directed to charge Rs.
1,000/- under the head of AAO. Similarly, in case of Swati Verma, while
examining the issue of excess super area (issue no. 9), if the enhanced area
1s more than 3%, then written consent be taken from the allottee. In case of
non-agreement, the deposited amount along with 12 % interest be refunded

and also upload all the details on the website of RERA.

The grievance of Shri Gaurav Verma, while examining issue no. (x), was
rejected as he failed to establish his claim and finally while examining the
issue of payable interest for delay in possession (issue no. 11), directed for
interest @ MCLR+1% after deducting the period during which the
completion of the Project was affected due to Covid-19 virus w.e.f.
25.03.2020 to 25.09.2020 and further with respect to compensation amount
toward rent and refund of electricity connection as well as amount paid
towards power backup, liberty was given to the allottee/complainant to
approach the Adjudicating Officer along with evidence while issuing

directions as mentioned in para-1 of this order.

Heard Sri Arun Chauhan, the appellant in person and Sri Rajiv Yadav,

authorized representative of the respondent, through video conferencing.

The appellant during the course of hearing on 16.08.2021 confined his
prayer to the challenge of only direction no. 2 of RERA order dated
24.02.2021, on the complaint of the appellant and submitted that the
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relaxation/reduction of the period by the RERA due to Covid-19 pandemic

and on account of the order of NGT from the period of delay in completion

of the project/apartment for the purpose of calculation of interest was not

justified and the appellant should have been given interest of delayed

possession from the promised date till physical possession by adding the

period reduced by the Regulatory Authority vide impugned order.

10. On the basis of pleadings on record and submissions of appellant in person

and Shri Rajiv Yadav, the authorized representative of the respondent, we

deem it proper to frame following questions/issues in order to appreciate the

claim of the appellant:--

(1)

(ii)

(iii)

(iv)

v)

(vi)

Whether the extension of project under Section 6 has any bearing
on the rights of the allottee under Section 18 (1) (a) of the Act,
20167

Whether any benefit of force majeure or delay in completion of
the project/giving possession of the apartment/flat/plot without
any fault on the part of promoter is permissible/admissible under
the provisions of agreement dated 27.04.2018 between
allottee/appellant and Promoter?

Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate and Occupancy Certificate under the
provisions of Act, 2016, Rules 2016 read with Uttar Pradesh
Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 before offering possession as well as
asking the allottee to settle the account and satisfy the final
demand?

Whether offer of possession dated 22.07.2020 to the
allottee/appellant on the presumption of deemed completion
certificate by the respondent was in consonance with the
provisions of U.P. Apartment (Promotion of Construction,
Ownership and Maintenance) Act, 2010 read with the provisions

of agreement dated 27.04.2018?

Whether the allottee/appellant is entitled for interest due to delay
in completion of the Project and giving possession under the
Scheme of Act, 2016 and if yes, what rate of interest is required to
be paid by the Promoter to allottee?

Whether the direction no. 2 in the impugned order dated
24.02.2021 passed by Regulatory Authority for grant of interest
from 25.10.2019 to 07.09.2020 on the deposited amount of the
appellant @ MCLR+1% for the delay period with a further
direction to reduce the period from 25.03.2020 to 25.09.2020 on
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account of force majeure is in accordance with the provisions of
agreement dated 27.04.2018?

In order to examine issues no. (i) it would be necessary to examine the

scheme of Act, 2016 in depth.

The entire Act of 2016 has been divided into ten chapters. In order to
examine the issue of force majeure or inability of promoter to complete the

project without its fault, we are required to examine chapter 11, 111 and V.

Chapter II deals with the provisions regarding registration of real estate
projects, extension, revocation and obligation of authority consequent upon
lapse of or on revocation of the registration as well as registration and
functions of real estate agents. Chapter 11l provides for functions, duties,
obligations of promoter as well as the return of amount and compensation,
if the promoter fails to complete or is unable to give possession of an
apartment/plot/building in accordance with the terms of the agreement for

sale. Chapter 1V lays down right and duties of allottees.

Before we proceed to examine the provisions of Chapters II, III and 1V, it is
necessary to examine the definition of the term “project” and “Real Estate
Project”. The definition of the term ‘project’ is provided in section 2(zj)

which reads as under:-

Section 2(zj):-

"project” means real estate project as defined in clause
2(zn) under this Act.

The definition of the term “Real Estate Project” is provided in Section

2 (zn), which reads as follows:--

Section 2(zn):-

“real estate project” means the development of a
building or a building consisting of apartments, or
converting an existing building or a part thereof, into
apartments or the development of land into plots or
apartment, as the case may be, for the purpose of selling
all or same of the said apartments or plots or building,
as the case may be, an includes the common areas, the
development works, all improvements and structures
thereon, and all easement, rights and appurtenances
belonging thereto, .

Accordingly, project means a real estate project as defined in clause 2(zn).
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In this definition, it is not mentioned that real estate project means
registered real estate project. There is requirement of prior registration of
real estate projects, unless exempted, and also restriction on certain
activities without registering the projects. Registration of real estate projects
for certain categories have been exempted from prior registration under
Section 3(2) but not from the provisions of Act, 2016. Otherwise, it would
have been mentioned in the applicability part by saying that this Act is

applicable only to registered real estate projects.

Chapter 11 of the Act , 2016 relates to registration of real estate projects.
Section 3 of the Act, 2016 provides prior registration of real estate project

with the Real Estate Regulatory Authority as follows: -

3. Prior registration of real estate project with
Real Estate Regulatory Authority. —

"(1) No promoter shall advertise, market, book, sell
or offer for sale, or invite persons to purchase in
any manner any plot, apartment or building, as the
case may be, in any real estate project or part of it,
in any planning area, without registering the real
estate project with the Real FEstate Regulatory
Authority established under this Act ....... "

Section 3(1) provides for certain restrictions on the promoter without
registering a real estate project with the real estate regulatory authority
concerned. The proviso to Section 3(1) further provides for registration of
ongoing Projects:-

...... Provided that projects that are ongoing on the

date of commencement of this Act and for which the
completion certificate has not been issued, the
promoter shall make an application to the Authority

for registration of the said project within a period

of three months from the date of commencement of
this Act."

This provision requires that the projects which fulfill following two
conditions are required to be registered within a period of three months
from the date of commencement of this Act. The commencement date of
the Real Estate (Regulation and Development) Act, 2016 is 01.05.2017,
except for Sections 2, 20 to 39, 41 to 58, 71 to 78 and 81 to 92, which came
into force with effect from 01.05.2016. Accordingly, by 31.07.2017 (i.e.
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within 3 months from 01.05.2017) the following projects covered in proviso

3(1) of the Act have to register with the Regulatory Authority:

(1) The projects that are ongoing on the date of commencement of
the Real Estate (Regulation and Development) Act, 2016; and

(i1) The projects for which completion certificate has not been
issued.

For the issuance of the completion certificate material date is 01.05.2017
1.e. the date of commencement of the Real Estate (Regulation and
Development) Act, 2016. Accordingly, all those projects where completion
certificate has not been issued on the date of commencement of this Act are
necessarily to be registered with the Regulatory Authority within a period

of three months.

The proviso to section 3(1) provides that the projects that are ongoing on
the date of commencement of this Act and for which completion certificate
has not been issued, the promoter shall make an application to the authority
for registration of the said project within a period of three months from the
date of commencement of the Act. This Act came into force on 01.05.2017-
barring some sections which came into force on 01.05.2016. Accordingly,
for the on-going projects registration was to be applied by the promoter

within three months, i.e., by 31.07.2017.

Section 3(2) provides those categories of projects where no registration of

real estate projects shall be required. The section 3(2) reads as under: -

"Notwithstanding anything contained in sub-section
(1)- no registration of the real estate project shall be
required-

a) where the area of/and proposed to be developed does
not exceed five hundred square meters or the number of
apartments proposed to be developed does not exceed
eight inclusive of all phases:

Provided that, if the appropriate Government considers
it necessary, it may, reduce the threshold below five
hundred square meters or eight apartments, as the case
may be, inclusive of all phases, for exemption from
registration under this Act;

b) where the promoter has received completion certificate

for a real estate project prior to commencement of this
Act;
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c) for the purpose of renovation or repair or re-
development which does not involve marketing,
advertising selling or new allotment of any apartment,
plot or building, as the case may be, under the real
estate project

Explanation. -For the purpose of this section, where the
real estate project is to be developed in phases, every
such phase shall be considered a stand-alone real
estate project, and the promoter shall obtain
registration under this Act for each phase separately."

In sub-section 3 (2) (b) it has been mentioned that those projects where the
promoter has received the completion certificate for real estate project prior
to commencement of the Act, 2016 have been taken out of the ambit of
registration and not the real estate projects which may have received the
completion certificate after the commencement of this Act. Section 3(2)
exempts certain categories of real estate projects only from prior
registration related provisions but not from the ambit of other provisions of

the Act, 2016.

From the plain reading of section 3, it is evident that the projects for which
the completion certificate has been issued prior to commencement of this
Act have only been exempted from prior registration, if the proviso to
section 3(1) is read with section 3 (2) (b). Section 3 (2) provides for
categories of projects where no prior registration shall be required. This
section 3 (2) (b) specifically provides that no prior registration of the real
estate project shall be required where the promoter has received completion

certificate for a real estate project prior to commencement of this Act, i.e.

prior to 01.05.2017.

In other words all projects where completion certificate has not been issued
are ongoing projects and completion certificate issued by the competent
authority on or before 30.04.2017 is the conclusive proof of the fact that the

project is complete, and it is not “on-going”.

11.6 The domain of the Regulatory Authority extends even to the projects which

have not been registered, and also those exempted from prior registration.
No promoter shall advertise, market, book, sell or offer for sale, or invite
persons to purchase in any manner any plot, apartment or building, as the

case may be, in any real estate project or part of it, in any planning area,
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without registering the real estate project with the Regulatory Authority
established under this Act. In case of violation, the Regulatory Authority
may take action for non-registration under Section 59 of the Act of 2016.
Accordingly, the projects which have not been registered, but are
registrable under Section 3 come within the domain of the Regulatory
Authority and the Regulatory Authority is well within its power to initiate
penal proceedings and also to entertain complaints regarding violation of
the provisions of the Act of 2016. The Regulatory Authority cannot take a
stand that the project is unregistered and accordingly it has no jurisdiction
to entertain the complaint. Where will the complainant go? The
complainant may make a complaint to the Regulatory Authority regarding
non-registration of the project as well as may request the Regulatory
Authority for compliance of obligations by the promoter in case the
promoter violates any of the provision of the Act, the rules and the
regulations made there under. The Regulatory Authority in such case cannot
take a stand that let the project be got registered and only thereafter it will
entertain the complaint. If a complaint in such cases is not entertained by
the Regulatory Authority, a scrupulous promoter or builder or developer
may not register the project to avoid jurisdiction of the Regulatory
Authority. This will frustrate the very purpose of the Act regarding giving
relief to the complainant and ensuring compliance of the obligations by the

promoters, real estate agents and allottees.

The Act provides for obligations of the promoter, real estate agent and
allottees both during the registration phase as well as post-expiry of validity
of registration i.e. after the completion of the project. The obligations post-
expiry of the validity of registration are to be ensured by the Regulatory
Authority both in case of projects which were registered, and validity of
registration expired as well as for the projects where completion certificate
was obtained prior to coming into force of this Act and exempted from prior
registration. The obligations of the promoter after completion of the project
such as handing over of possession and executing a registered conveyance
deed within specified period, workmanship and structural defects
rectification liability upto five years after giving possession, land title defect
liability without any limitation period etc. are applicable for all the real

estate projects, both registered as well as exempted from prior registration.
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Further, in case of a project where completion certificate has been obtained
for a real estate project but there is unsold inventory left out then it is true
that there won't be any requirement of prior registration of the project as
the project has already been completed prior to coming into force of this

Act. The registration of projects serves mainly three purposes.

(1)  to monitor the progress of the project so that the project is completed
timely;

(i1)  to ensure that the amount collected from the buyers is not diverted to
any other purpose; and also

(i11))  to see that layout plan, building plan, specifications etc. as approved
by the competent authority are followed by the promoter. The
requirement of registration is to monitor the project from
commencement to completion. The validity of registration expires on
issuance of completion certificate or on expiry of period for
completion of project declared by promoter under section 4(2)(1)(¢c),
keeping in view the provisions of section 5(3).

There are certain obligations of the promoters which are to be complied by
them. Some of these obligations are during registration phase and some of
the obligations are post expiry of validity of registration. Accordingly, there
are large number of obligations of the promoter which are not linked with
the completion of the project, but those provisions relate to regulating
relationship between promoter and allottee such as conveyance deed, giving
possession, workmanship and structural defect rectification liability,
defective land title liability, etc. The projects which have been issued
completion certificate prior to commencement of the Act have been taken
out of prior registration requirement, but not out of the ambit of the Act.
The unsold inventory of such projects sold after commencement of this Act

falls within the purview of this Act as these projects have not been kept out

of the ambit of the Act, 2016.

11.10 After the commencement of Act 2016, the buyers of the real estate, out of

unsold inventory where the promoter has obtained completion certificate
prior to commencement of the Act, cannot be left in lurch in case
possession is not handed over or conveyance deed is not made as per the
agreement for sale, defective land title, structural defect and workmanship
defects, etc. Whenever sale of real estate takes place after commencement
of Act of 2016 and a project qualifies to be a real estate project as per

definition given in the Act and the promoter is covered in the definition of
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promoter as given in the Act, then a complaint in respect of matters where
this Act casts certain obligations upon the promoter can be made to the
Regulatory Authority. There cannot be two different authorities to be
approached for similar types of complaints. The registration certificate of
real estate project is valid from the date of registration and it expires as
soon as the project is completed, and the completion certificate is issued i.e.
the time period declared by the promoter in accordance with section 4(2)
() (C) for completion of the project. Hence, even after the expiry of
validity of registration there are large numbers of obligations which are to
be discharged by the promoter. Hence, in respect of those obligations
complaints of projects registered or exempted irrespective of the fact
whether the sale has taken place before the commencement of the Act or
after commencement of the Act can be made to the Regulatory Authority
and such projects are squarely covered in the ambit of the Real Estate
Regulatory Authority. In nutshell, this Act primarily protects the interest of

the consumers in case of sale of real estate.

11.11 There will be three categories of real estate projects which can be sold by a

promoter:

(1)  Real estate projects where completion certificate of the project has
been obtained prior to commencement of the Act, 2016 but there is

unsold inventory of real estate project.

(i1) The real estate projects which are ‘“on-going” and where the
completion certificate has not been issued on the date of
commencement of the Act, 2016. So, these are to be registered as real

estate projects with the Regulatory Authority.

(i11) New real estate projects to be taken up after commencement of this
Act: Here, there can be two types of real estate projects which can be
put to sale by the promoter. (a) where the promoter intends to
market/sell real estate project only after obtaining completion
certificate; (b) where promoter intends to advertise, market or sell
real estate during construction phase i.e. prior to obtaining

completion certificate.
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All these projects come within the ambit of the Real Estate Regulatory
Authority. A complaint pertaining to violation of any of the provisions of
the Real Estate (Regulation and Development) Act, 2016, the Uttar Pradesh
Real Estate (Regulation and Development) Rules, 2016 and regulations
there under, may be filed by any aggrieved person in respect of real estate
belonging to any real estate project which qualifies to be real estate project
as per the definition given in section 2(zn) of the Real Estate (Regulation

and Development) Act, 2016.

11.12 Further, on the basis of aforesaid analysis, we are of the considered view
that Act, 2016 mentions nowhere that it is applicable only for registered
projects. The projects mentioned in Section 3(2) have been taken out of the
prior registration requirement, but not out of purview of other provisions of
the Act. The provisions regarding registration and obligation during

registration are applicable only for the registered projects.

Section 4 of Act, 2016 provides the method for submission of application
for registration of Real Estate Projects. The relevant provision for
examining the issues involved in the instant appeal is being reproduced as

follows:--

“4. Application for registration of real estate projects.- (1) Every
promoter shall make an application to the Authority for registration
of the real estate project in such form, manner, within such time
and accompanied by such fee as may be specified by the regulations
made by the Authority.

(2) The promoter shall enclose the following documents along with
the application referred to in sub-section (1), namely.—

(@)
(b)
(c)

(1) a declaration, supported by an affidavit, which shall be signed
by the promoter or any person authorized by the promoter,
stating:-
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(C) the time period within which he undertakes to complete the
project or phase thereof, as the case may be:

»

11.13 As per the provisions of section 4 every promoter is required to make an
application to the authority for registration of the real estate project
enclosing several documents provided in sub- section (2) and an affidavit
giving declaration by the promoter or any person authorised by the
promoter regarding legal title to the land, details of encumbrances, if any
etc. Further promoter is also required to make declaration authority in
compliance of the provisions of section 4 (2) (£) (C) with respect to time
period within which he undertakes to complete the project or of phase

thereof, as the case may be.

Section 5 provides for grant of registration by the RERA on receipt of the
application under sub Section 1 of Section 4. The provision of Section 5 is

being reproduced as under:

“S. Grant of registration.- (1) On receipt of the application under sub-
section (1) of section 4, the Authority shall within a period of thirty days.

(a) grant registration subject to the provisions of this Act and the
rules and regulations made thereunder, and provide a
registration number, including a Login 1d and password to the
applicant for accessing the website of the Authority and to create
his web page and to fill therein the details of the proposed
project; or

(b) reject the application for reasons to be recorded in writing, if
such application does not conform to the provisions of this Act or
the rules or regulations made thereunder:

Provided that no application shall be rejected unless the applicant
has been given an opportunity of being heard in the matter.

(2) If the Authority fails to grant the registration or reject the application,
as the case may be, as provided under sub-section (1), the project shall be
deemed to have been registered, and the Authority shall within a period of
seven days of the expiry of the said period of thirty days specified under
sub-section (1), provide a registration number and a Login Id and
password to the promoter for accessing the website of the Authority and to
create his web page and to fill therein the details of the proposed project.

(3) The registration granted under this section shall be valid for a period
declared by the promoter under sub-clause (C) of clause (1) of sub-section
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(2) of section 4 for completion of the project or phase thereof, as the case
may be.”

If any promoter fails to complete project by the declared time period under
section 4 (2) (£) (C) can seek extension of registration granted under section
5 on two grounds (i) due to force majeure, provided in the explanation of
the section as per a case of war, flood, drought, fire, cyclone, earthquake or
any other calamity caused by the nature affecting the regular development
of the real state project. (ii) the authority may in reasonable circumstances,
without default on the part of promoter, based on the facts of each case, and
for the reasons to be recorded in writing, extend the registration granted to a
project for such time as it considers necessary, which shall, in aggregate,

not exceed a period of one year.

Section 6 deals with extension of registration on an application made by the
promoter due to force majeure and in reasonable circumstances, without
default on the part of the promoter the project could not be completed, after
examining the facts of each case, by a reasoned order. The provision of

Section 6 is extracted as below:-

“6. Extension of registration.- The registration granted under section 5
may be extended by the Authority on an application made by the promoter
due to force majeure, in such form and on payment of such fee as may be
specified by regulations made by the Authority:

Provided that the Authority may in reasonable circumstances, without
default on the part of the promoter, based on the facts of each case, and for
reasons to be recorded in writing, extend the registration granted to a
project for such time as it considers necessary, which shall, in aggregate,
not exceed a period of one year: Provided further that no application for
extension of registration shall be rejected unless the applicant has been
given an opportunity of being heard in the matter.

Explanation.— For the purpose of this section, the expression "force
majeure” shall mean a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature affecting the regular
development of the real estate project.”

This provision puts a reasonable restriction, when considered in the context
of public interest. If the promoter is genuinely suffering hardship as a
consequence of the lapse of registration under Section 6, this hardship can
also be alleviated by the authority while passing an order under Section 8 or

while giving directions under Section 37 of Act of 2016, and thus we are of
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the considered view that time limit prescribed under Section 6 is reasonable

and has been imposed in public interest.

Further scheme Act of 2016 and its provisions on reading as a whole would
demonstrate how a promoter is expected to commence/register a project
after having proper title, sanction plans, permissions, sources of funding
etc. Therefore, except in cases of Force Mejure or extension for maximum
period one year the registration will lapse. Under Section 8 the authority has
wide power to take appropriate action and in a given case may require the
promoter to continue/complete construction, allow him to sell flats or
entrust the compensation to the allottees or such a third person as it may

deem fit.

The Act spells out the obligations of the Promoter of a real estate project
and the consequences if the Promoter fails to fulfill those obligations. In
Chapter III, some of those obligations are enumerated in Section 11,12,13

and 18 of the Act which are as follows:--

“l11. Functions and duties of promoter.—

2).....

(3)......
(4) The promoter shall—

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be: Provided that the
responsibility of the promoter, with respect to the
structural defect or any other defect for such period as is
referred to in sub-section (3) of section 14, shall continue
even after the conveyance deed of all the apartments, plots
or buildings, as the case may be, to the allottees are
executed.

(b) be responsible to obtain the completion certificate or the
occupancy certificate, or both, as applicable, from the
relevant competent authority as per local laws or other
laws for the time being in force and to make it available to
the allottees individually or to the association of allottees,
as the case may be;
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be responsible to obtain the lease certificate, where the
real estate project is developed on a leasehold land,
specifying the period of lease, and certifying that all dues
and charges in regard to the leasehold land has been paid,
and to make the lease -certificate available to the
association of allottees;

be responsible for providing and maintaining the essential
services, on reasonable charges, till the taking over of the
maintenance of the project by the association of the
allottees;

enable the formation of an association or society or co-
operative society, as the case may be, of the allottees, or a
federation of the same, under the laws applicable:

Provided that in the absence of local laws, the association
of allottees, by whatever name called, shall be formed
within a period of three months of the majority of allottees
having booked their plot or apartment or building, as the
case may be, in the project;

execute a registered conveyance deed of the apartment,
plot or building, as the case may be, in favour of the
allottee along with the undivided proportionate title in the
common areas to the association of allottees or competent

authority, as the case may be, as provided under section 17
of this Act;

pay all outgoings until he transfers the physical possession
of the real estate project to the allottee or the associations
of allottees, as the case may be, which he has collected
from the allottees, for the payment of outgoings (including
land cost, ground rent, municipal or other local taxes,
charges for water or electricity, maintenance charges,
including mortgage loan and interest on mortgages or
other encumbrances and such other liabilities payable to
competent authorities, banks and financial institutions,
which are related to the project):

Provided that where any promoter fails to pay all or any of
the outgoings collected by him from the allottees or any
liability, mortgage loan and interest thereon before
transferring the real estate project to such allottees, or the
association of the allottees, as the case may be, the
promoter shall continue to be liable, even after the transfer
of the property, to pay such outgoings and penal charges, if
any, to the authority or person to whom they are payable
and be liable for the cost of any legal proceedings which
may be taken therefor by such authority or person;

after he executes an agreement for sale for any apartment,
plot or building, as the case may be, not mortgage or
create a charge on such apartment, plot or building, as the
case may be, and if any such mortgage or charge is made
or created then notwithstanding anything contained in any
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other law for the time being in force, it shall not affect the
right and interest of the allottee who has taken or agreed to
take such apartment, plot or building, as the case may be;

(5).....

(6) e,

12. Obligations of promoter regarding veracity of the
advertisement or prospectus.— Where any person makes
an advance or a deposit on the basis of the information
contained in the notice advertisement or prospectus, or on
the basis of any model apartment, plot or building, as the
case may be, and sustains any loss or damage by reason of
any incorrect, false statement included therein, he shall be
compensated by the promoter in the manner as provided
under this Act:

Provided that if the person affected by such incorrect, false
statement contained in the notice, advertisement or
prospectus, or the model apartment, plot or building, as the
case may be, intends to withdraw from the proposed
project, he shall be returned his entire investment along
with interest at such rate as may be prescribed and the
compensation in the manner provided under this Act.

13. No deposit or advance to be taken by promoter without first
entering into agreement for sale. —

(1) A promoter shall not accept a sum more than ten per cent
of the cost of the apartment, plot, or building as the case
may be, as an advance payment or an application fee, from
a person without first entering into a written agreement for
sale with such person and register the said agreement for
sale, under any law for the time being in force.

(2) The agreement for sale referred to in sub-section (1) shall
be in such form as may be prescribed and shall specify the
particulars of development of the project including the
construction of building and apartments, along with
specifications and internal development works and external
development works, the dates and the manner by which
payments towards the cost of the apartment, plot or
building, as the case may be, are to be made by the
allottees and the date on which the possession of the
apartment, plot or building is to be handed over, the rates
of interest payable by the promoter to the allottee and the
allottee to the promoter in case of default, and such other
particulars, as may be prescribed.

11.15 A plain reading of Section 11 and 12 of the Act reveals that a promoter has
an obligation and responsibility towards the allottees in terms of the

Agreement for Sale. The promoter is also responsible for obtaining the C.C.

and/or O.C. from the Competent Authority, as well as for execution of the
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registered conveyance deed in favour of the allottees. Further, in case a
person is aggrieved on account of misinformation or false information,
he/she has a right to withdraw from the project, and the promoter is liable to
return his entire investment alongwith interest and/or compensation.
Section 13 imposes responsibilities on the promoter for not accepting a sum
of more than 10 percent of the cost of the apartment without first entering
into and registering an agreement for sale, which should indicate the
payment schedule for the allottees as well as the date on which possession

of the apartment is to be handed over to the allottees.

11.16 Section 18 deals with the issue of return of amount and compensation, the

relevant portion of Section 18(1) is extracted as follows:-

“Section 18- Return of amount and compensation —(1) If
the promoter fails to complete or is unable to give
possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified
therein; or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act or for any other reason, he shall be liable
on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may
be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided
under this Act :

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

11.17 Section 18(1) of the Act provides that if an allottee wishes to withdraw
from the project on the ground that the promoter has failed to complete or is
unable to give possession of the property in accordance with the agreement
for sale within the date specified therein, or due to discontinuance of the
promoter's business on account of suspension or revocation of its
registration or for any other reason, then the promoter shall return the
amount received from the allottee in respect of that property with interest

and compensation, on the allottee's demand. Further, if an allottee does not



11.18

11.19

30

wish to withdraw from the project, he shall be paid by the promoter interest
for every month of delay till the handing over of the possession, at such rate

as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either
withdrawing from the project or staying in the project remains with only the
allottee. The intent of the legislature is quite clear that the right of
exercising the option of either staying in the project or for withdrawing
from it is unqualified and if the option is availed by the allottee to withdraw
from the project, the money deposited by the allottee has to be refunded by

the promoter along with interest at such rate as may be prescribed.

In Chapter IV, Section 19 deals with the Rights and Duties of allottees.
Sub-section (4) is relevant for the present case and the same is reproduced

hereinbelow:--

“19. Rights and duties of allottees.—

3).....

(4) The allottee shall be entitled to claim the refund of
amount paid along with interest at such rate, as may be
prescribed and compensation in the manner as provided
under this Act, from the promoter, if the promoter fails to
comply or is unable to give possession of the apartment,
plot or building, as the case may be, in accordance with the
terms of agreement for sale or due to discontinuance of his
business as a developer on account of suspension or
revocation of his registration under the provisions of this
Act or the rules or regulations made thereunder.”

From the conjoint reading of these provisions, it is evident that if the
Promoter/developer fails to fulfill his obligations to hand over the

possession as per terms of the agreement, the allottee is entitled to claim

refund, along with interest and compensation.

U.P. Government framed “Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 20187 (hereinafter
referred to as Rules, 2018), wherein under Rule 7.1, the procedure and
condition of possession of the apartment/plot along with situation, which

can be called as force majeure and in Rule 9.2 (i1) and Rule 9.3 (i), the rate
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of interest payable by the promoter or by the allottee respectively have been
prescribed in case of default by either of the party. These rules are extracted

as follows : —

“Rule 7.1- Schedule for possession of the said (apartment/Plot)- The
Promoter agrees and understands that timely delivery of possession
of the (Apartment/Plot) to the allottee and the Common Areas to the
association of allottees or the competent authority, as the case may
be, is the essence of the Agreement. The Promoter assures to hand
over possession of the (Apartment/plot) along with ready and
complete common Areas with all specifications, amenities and
facilities of the Project in place on ... ....... , unless there is delay or
failure due to war, flood, drought, fire, cyclone, earthquake or any
other calamity caused by nature affecting the regular development of
the real estate project (“Force Majeure”). If, however, the
completion of the Project delayed due to the Force Majeure
conditions then the allottee agrees that the Promoter shall be entitled
to the extension of time for delivery of possession of the
(Apartment/Plot);

Provided that such Force Majeure conditions are not of a nature
which make it impossible for the contract to be implemented. The
Allottee agrees and confirms that, in the event it becomes impossible
for the Promoter to implement the project due to Force Majeure
conditions, then this allotment shall stand terminated and the
Promoter shall refund to the allottee the entire amount received by
the Promoter from the allotment within 120 days from that date. The
Promoter shall intimate the Allottee about such termination at least
thirty days prior to such termination. After refund of the money paid
by the Allottee, the Allottee agrees that he/she shall not have any
rights, claims etc. against the Promoter and that the Promoter shall
be released and discharged from all its obligations and liabilities
under this Agreement. In case the project is developed in phases, it
will be the duty of the promoter to maintain those common areas and
facilities which are not complete and handover all the common areas
and facilities to the RWA once all phases are completed. The
promoter shall not charge more than the normal maintenance
charges from the allottees.

Rule 9.2 (ii)- The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to refund the
entire money paid by the Allottee under any head whatsoever
towards the purchase of the apartment, along with interest at the rate
equal to MCLR (Marginal Cost of Lending Rate) on home loan of
State Bank of India +1% unless provided otherwise under the Rules,
within forty five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the
Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
(Apartment/Plot), which shall be paid by the Promoter to the Allottee
within forty five days of it becoming due.
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Rule 9.3(i)- In case the Allottee fails to make payment for 2(two)
consecutive demands made by the Promoter as per the payment plan
annexed hereto, despite having been issued notice in that regard the
Allottee shall be liable to pay interest to the promoter on the unpaid
amount at the rate equal to MCLR (Marginal Cost of Lending Rate)
on home loan of State Bank of India+1% unless provided otherwise
under the Rules. The Promoter must not be in default to take this

benefit.”

11.20 The state government way back in the year 2010 with a view to promoting
group housing, framed The Uttar Pradesh Apartment (Promotion of
construction, Ownership And Maintenance) Act, 2010 for the ownership of
an individual apartment in a building of an undivided interest in the
common areas and facilities appurtenant of such apartment and to make
such apartment and interest heritable as well as transferable. The provision
of section 4 provides for general liabilities of promoter. In order to

appreciate sub section (2) of section 4 is being reproduced as under: —

“Section 4(2)- Every promoter shall,

(a) specify in writing the date by which, construction of the apartment is
to be completed subject to force majeure clause and intimation sent
to such purchaser:

(b) declare the penalty for delay in completion of the building and also
penalty in the event of non-payment of installment by the purchaser:

(c) declare the conditions for cancellation or withdrawal of allotment
and the extent of compensation either way in the event of violations
of any of the conditions;

(d)give on demand by the intending purchaser, on payment of
photocopying charges, true copies of the documents referred to in

»

this section.

11.21 The Hon’ble Bombay High Court in the case of Nilkamal Realtors
Suburban Pvt. Ltd. Vs. Union of India and others ; 2017 SCC Online
Bombay 932, examined the issue of extension of registration due to delay
on account of no fault on the part of the promoter and giving revise date of
completion of project and handover possession vide paras 256, the same are

extracted below:

“256. Section 4(2)(1)(C) enables the promoter to revise
the date of completion of project and hand over
possession. The provisions of RERA, however, do not
rewrite the clause of completion or handing over
possession in  agreement for  sale. Section
4(2)(1)(C) enables the promoter to give fresh time line
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independent of the time period stipulated in the
agreements for sale entered into between him and the
allottees so that he is not visited with penal
consequences laid down under RERA. In other words,
by giving opportunity to the promoter to prescribe fresh
time line under Section 4(2)(1)(C) he is not absolved of
the liability under the agreement for sale.

11.22 On thorough examination of the aforesaid provisions and judgment of

11.23

12.

12.1

Nilkamal Realtors Suburban Pvt. Ltd. Vs. Union of India and Ors (supra),
we come to the conclusion that the provisions of extension of registration
vide section 6 of the Act 2016 in chapter II only empowers the RERA to
grant extension of the registration granted under section 5, on the request of
the promoter taking into consideration the force majeure or such reasonable
circumstances which resulted delay in completion of the project without the
fault on the part of the promoter by means of reasoned order for a period
not exceeding one year. In the explanation to the section 6, it has been
provided that for the purpose of said section, the expression ‘“force
majeure” shall mean a case of war, flood, drought, fire, cyclone, earthquake
or any other calamity caused by the nature affecting the regular
development of the real estate project, thus the term “force majeure” as
explained is only applicable for the purposes of extension of the registration

only.

Further the provisions of chapter III and 1V have independent status and
applicability. The extension of registration of a project saves the promoter
from the panel consequences laid down under the provisions of Act 2016
and not absolved him of the liability under the agreement of sale or other
provisions of the Act 2016, Rule 2016, Rule 2018 and Act 2010. The

question nos. (1) is answered accordingly.

Vide question no.(ii) we are required to examine as to whether under the
provisions of agreement dated 27.04.2018 executed between the
allottee/appellant and the promoter, whether the promoter can seek benefit
for the period which affected the work in completion of the project due to

force majeure or for reasons without any fault on his part.

The provision of Section 18 of the Act, 2016 empowers the Allottee to raise
claim for interest/compensation or refund of amount with

interest/compensation, if Promoter fails to complete or is unable to give
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possession of apartment/plot/unit, in accordance with the terms of the

agreement for sale.

Since the allottee gets right to raise grievance/cause of action under Section
18 in pursuance to the provisions of agreement, therefore, we proceed to
examine relevant provisions/clauses of the terms and conditions of the
Agreement for Sale executed between appellant and the respondent on
27.04.2018 (Annexure-A at page 66 of memo of appeal). The relevant

clause 7.1 of the Agreement for Sale reads as follows:--

“7. Possession of the Apartment/Plot/Unit

7.1 Schedule  for  possession of the said
(Apartment/Plot/Unit): The Promoter agrees and understands
that timely delivery of possession of the (Apartment/Plot/Unit)
is the essence of the Agreement. The Promoter, based on the
approved plans and specifications, assures to hand over
possession of the (Apartment/Plot/Unit) on 30.06.2019 unless
there is delay or failure due to war, flood, drought, fire,
cyclone, earthquake or any other calamity caused by nature
affecting the regular development of the real estate project
(“Force Majeure”). If, however, the completion of the Project
is delayed due to the Force Majeure conditions then the
Allottee agrees that the Promoter shall be entitled to the
extension of time for delivery of possession of the
(Apartment/Plot/Unit), provided that such Force Majeure
conditions are not of a nature which make it impossible for the
contract to be implemented. The Allottee agrees and confirms
that, in the event it becomes impossible for the Promoter to
implement the project due to Force Majeure conditions, then
the allotment shall stand terminated and the Promoter shall
refund to the Allottee the entire amount received by the

s

Promoter from the allotment within 45 days from that date.’

12.3 The claim of the appellant for interest is required to be examined on the

12.4

basis of Clause 7.1 of the Agreement for Sale and the perusal of the
same, which has been quoted hereinabove, reveals that the respondent
was committed to deliver the possession of the apartment on
30.06.2019, but admittedly there is a delay in offering the possession
to the appellant by the respondent.

As per agreement, if there is delay or failure in completion of the
project due to war, flood, drought, fire, cyclone, earthquake or any

other calamity caused by nature affecting the regular development of
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the real estate project (“Force Majeure”), the allottee agrees that the
promoter shall be entitled to the extension of time for delivery of
possession, provided such Force Majeure conditions are not of a nature

which make it impossible for the contract to be implemented.

12.5 Due to Covid-19 pandemic, the entire world came to stand still and
people were compelled to confine to their homes. In our country also,
the complete lockdown was imposed from time to time and during this
period no business activity of any kind was possible, therefore, the
respondent is entitled for the benefit while calculating the interest for
delay on the amount deposited by the appellant. Similarly, the orders
and stoppage of construction activities, sometime complete and some
time partial, and ban on the construction activities in Delhi & NCR
districts in pursuance to the orders of Hon’ble Supreme Court from
04.11.2019 to 20.02.2020 are situations which were beyond the control
of the promoter. It is not the case of the appellant that the construction
activities of the project of the respondent has been stayed due to
private litigation between promoter and any individual. The various
orders on record reveal that the construction activities were
banned/stopped in the entire Delhi & NCR region and no one was
supposed to violate the said directions, therefore, the delay caused in
completion of the Project, without the fault of the Promoter, definitely
entitles him for concession of the said period while calculating the
interest for delay period as per clause 7.1 of the agreement dated

27.04.2018.

12.6 Further, in the instant case, the Project was not shutdown/abandoned by the
promoter and due to ban on the construction activities, the Project has been
delayed, but the same has been completed by the respondent and
Occupancy Certificate (OC) has already been received by the respondent on
07.09.2020. The appellant is also interested in having possession of the
apartment booked by him. On examination of the issue on the basis of
material on record and Clause 7.1 of the agreement we are of the considered
opinion that the respondent is entitled for benefit of the said period from the
period of delay during which he was unable to carry out the construction

activities either due to Covid-19 pandemic or ban orders of the
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Environment Pollution (Prevention & Control) Authority and of the

Hon’ble Supreme Court.

The question no. (i1) is answered accordingly.

Question No. (iii) is as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it necessary
and mandatory to obtain the same before offering possession and asking
the allottee to settle the account and satisfy the final demand, under the

scheme of Act & Rules 2016, read with U.P. Apartments Act 2010.

In order to appreciate the issue, we examine Section 2(q) and Section 2(zf)
of the Act of 2016, which defines Completion & Occupancy Certificate,
the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) '"completion -certificate” means the completion
certificate, or such other certificate, by whatever name called, issued by
the competent authority certifying that the real estate project has been
developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local
laws,”

“Section 2 (zf) "occupancy certificate" means the occupancy certificate,
or such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity,”

On examination of the provisions of Section 2 (q) and Section 2(zf), we
find that completion certificate is basically a certificate issued by the
competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and specifications,
as approved by the competent authority under the local laws. On the other
hand, the occupancy certificate is issued by the competent authority
permitting occupation of any building, as provided under local laws, which
has provision for civic infrastructure such as water, sanitation and

electricity etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-
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“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may
be transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall
be obtained by promoter from prescribed authority [within the period
specified for completion of the project in the development permit or
the building permit as the case may be] Provided that if the
construction work is not completed within the stipulated period, with
the permission of the prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and
other documents required, the same shall be deemed to have been
issued after the expiry of three months.

Explanation: For the purposes of this sub-section "completion" means
the completion of the construction works of a building as a whole or the

completion of an independent block of such building, as the case may

be.”

Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority
concerned as per building by-laws. The C.C. is required to be obtained by
the Promoter, meaning thereby that Allottee has no role to play in obtaining
C.C. from the prescribed authority. A Promoter is required to first obtain
C.C./O.C. from the prescribed authority, only thereafter register
conveyance deed of the real estate in favour of the Allottee(s) and a legal &

habitable possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining occupancy
certificate was also examined by the Hon’ble Supreme Court in Civil
Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar and ors.
Vs. Mantri Castles Pvt. Ltd. and ors. decided on 11.02.2019 wherein it has
been observed that possession cannot be handed over prior to obtaining

occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as per
the provisions of the U.P. Apartments Act, 2010 read with the provisions of
Act, 2016 a Promoter is required to offer legal and habitable possession to
the allottees only after obtaining C.C./O.C. and ask for clearing dues by

raising final demand. Question no. (iii) is answered accordingly.
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The question no. (iv) requires us to examine as to whether offer of
possession dated 22.07.2020 by the promoter to the allottee/appellant on
presumption of deemed Completion Certificate was in consonance with the
provisions of U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 read with the provisions of agreement dated

27.04.2018?

As per the pleadings and record, the admitted position is that the appellant
booked Unit No. 1-3173, 7" Avenue at Gaur City, Greater Noida West,
District-Gautam Budh Nagar on 22.03.2018. The Agreement to Sale was
executed on 27.04.2018 and in clause 7.1 of the Agreement to Sale, it has
been specifically mentioned that the Promoter agrees and understands that
timely delivery of possession of the (Apartment/Plot/Unit) is the essence of
the Agreement. The Promoter, based on the approved plans and
specifications, assured to hand over possession of the (Apartment/Plot/Unit)
on 30.06.2019 unless there is delay or failure due to war, flood, drought,
fire, cyclone, earthquake or any other calamity caused by nature affecting
the regular development of the real estate project (“Force Majeure”). If,
however, the completion of the Project is delayed due to the Force Majeure
conditions then the Allottee agreed that the Promoter shall be entitled to the
extension of time for delivery of possession of the (Apartment/Plot/Unit),
provided that such Force Majeure conditions are not of a nature which
make it impossible for the contract to be implemented. The Allottee further
agreed and confirmed that, in the event it becomes impossible for the
Promoter to implement the project due to Force Majeure conditions, then
the allotment shall stand terminated and the Promoter shall refund to the
Allottee the entire amount received by the Promoter from the allottee within

45 days from that date.

Clause 7.2 of the agreement prescribed that Promoter, upon obtaining the
Occupancy Certificate from the competent authority, shall offer in writing,
within 7 days, the possession of the apartment/plot/unit to the allottee in
terms of the agreement. The promoter further agrees and undertakes to
indemnify the allottee in case of failure of fulfillment of any of the

provisions, formalities, documentation on part of the promoter.
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As per the respondent, after completion of the construction work of the
concerned Block-1 on 08.01.2020, it applied for the occupancy certificate
(OC) with all required NOC:s 1i.e. Fire, Lift, Structural and Electrical, before
the concerned authority and sent offer of possession to the appellant on
22.07.2020 (during Covid-19 lockdown period from 25.03.2020 to
25.09.2020) on the basis of deemed OC in pursuance to Regulatory
Authority’s order dated 16.09.2019. Subsequently, OC was received by the
respondent for Block No. 1 and unit in question on 07.09.2020. It has also
been mentioned by the respondent that the respondent’s company was ready
to pay the possession delay interest/penalty from 01.07.2019 to 24.03.2020
before Covid-19 lockdown and after adjustment of period of the stay/ban
over construction in NCR due to natural calamity “air pollution” which was
beyond the control of the respondent, but appellant did not fulfill his duty of
completing the possession formalities. The respondent specifically stated
the reasons for delay and mentioned that there was ban over the
construction by Environment Pollution (Prevention & Control) Authority in
Delhi NCR from 01.11.2018 to 12.11.2018, for a period of 11 days and
again from 04.11.2019 to 14.02.2020 for a period of 102 days and due to
Covid-19 pandemic from 25.03.2020 to 25.09.2020.

In support of the aforesaid claims, the respondent has brought on record the
documents along with the reply to the appeal. The perusal of the documents
of the respondent, indicate that a request was made vide letter dated
08.01.2020 to the S.M. (Arch), Greater Noida Industrial Development
Authority for part completion. In para-8 of the reply, it is specifically
mentioned by the respondent that on 08.01.2020, it applied for OC with all
required 4 NOC’s i.e. Fire, Lift, Structural and Electrical, before the
concerned authority Greater Noida Industrial Development Authority. On
examination of record, we found that for 8 towers the electrical certificate
for Lifts was issued on 07.02.2020 and vide letter dated 21.03.2020 for two
more towers and the fire safety certificate issued on 20.06.2020. Therefore,
in our considered view, it is wrong to say by the respondent that an
application was moved before the concerned authority of Greater Noida
Industrial Development Authority (GNIDA) for NOC along with requisite
NOC'’s as the same are of dates subsequent to letter dated 08.01.2020 and
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hence the claim of offering possession vide letter dated 22.07.2020 on the

presumption of deemed occupancy certificate is misconceived.

Further even the letter of offer of possession dated 22.07.2020 does not
specifically says that on expiry of 3 months from the date of application for
occupancy certificate, on having not received any objection from the
competent authority and in pursuance to the provision of Section 5 of U.P.
Apartment (Promotion of Construction, Ownership and Maintenance) Act,
2010, offer of possession is being given on the basis of deemed occupancy

certificate.

The record and pleadings of respondent also indicate that after submitting
application for occupancy certificate on 08.01.2020 before the competent
authority, the respondent issued offer of possession on 22.07.2020, in which
at para 4 it was stated that the company applied for partial occupancy
certificate on 08.01.2020, subsequently also submitted other desired
documents including Fire NOC, Lift NOC, Structural Vetting and
Electrical NOC to GNIDA latest by 08.07.2020, then 3 months would
complete on 07.10.2020 and OC was issued by the GNIDA on 07.09.2020.
Thus, we conclude that offer of possession given by respondent to the
allottee/appellant on 22.07.2020 on presumption of deemed occupancy
certificate was not in consonance with the provisions of Section 5 of the
U.P. Apartment (Promotion of Construction, Ownership and Maintenance)
Act, 2010 read with provisions of Clause 7.2 of the agreement dated
27.04.2018. The question no.(iv) is answered accordingly.

Question No (v) relates to the entitlement of the appellant for the interest
on account of delay in completion of the Project under the scheme of Act,
2016 and the rate of interest required to be paid by the Promoter to the
allottee for delay, if any.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. However, if an allottee wishes to stay with the

project he/she is entitled for payment of interest/compensation for every



41

month of delay till handing over of possession. The power of exercising the
option of either staying in the Project or for withdrawing from it lies only

with the Allottees under the provisions of Section 18 (1) of the Act.

15.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558,

vide paras 257, 258 and 259, was pleased to observe as follows:--

"257. Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment due
to discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or
for any other reason, he is liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without
prejudice in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be paid
by the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in
the light of the delay suffered by the allottee who has paid for
his apartment but has not received possession of it. The
obligation imposed on the promoter to pay interest till such
time as the apartment is handed over to him is not
unreasonable. The interest is merely compensation for use of
money".

258. In paragraph-9 of Alok Shanker Pandey v. Union of India,
(2007) 3 SCC 545, the Apex Court has held that "There is
misconception about interest. Interest is not a penalty or
punishment at all, but it is the normal accretion on capital.
The object of Section 18is to recompense an
allottee for depriving him of the use of the funds paid by him.
The promoter who has received money from the allottee but has
failed to adhere to his contractual or statutory obligations,
cannot claim that he is entitled to utilize the monies without
paying any interest with respect thereto to the allottee.”

259. A perusal of Section 18 indicates that payment of interest
including compensation or interest, as the case may be, is
payable on account of default committed by the promoter.
Although this Section does not consider a situation where the
promoter is unable to complete or handover possession for no
fault of his own, it would be open to him to claim frustration in
such a case and return the money to the allottee with interest
thereby stopping the interest that is to be paid till handing over
possession. The provisions of RERA ensure that the allottees'
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money is not misused or unreasonably retained by the
promoter.’

b

15.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

15.4

15.5

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the flat purchaser. The stringent terms imposed on the flat purchaser are not
in consonance with the obligation of the Developer to meet the timelines for
construction and handing over possession, and do not reflect an even
bargain. The failure of the Developer to comply with the contractual
obligation to provide the flat within the contractually stipulated period,
would amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to

direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. V.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to
the allottee is unqualified and if availed, the money deposited by the allottee
has to be refunded with interest at such rate as may be prescribed and the
proviso to Section 18(1) contemplates a situation where the allottee does
not intend to withdraw from the Project. In that case he is entitled to and
must be paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1) or

under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of
interest payable by the promoter or by the allottee respectively are defined
in case of default by either of the party. These Rules are extracted as

follows :- -
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Rule 9.2(ii)

The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to refund
the entire money paid by the Allottee under any head
whatsoever towards the purchase of the apartment, along with
interest at the rate equal to MCLR (Marginal Cost of Lending
Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules, within forty-five days of

receiving the termination notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement, he shall
be paid, by the Promoter, interest at the rate prescribed in the
Rules, for every month of delay till the handing over of the
possession of the Apartment/Plot, which shall be paid by the
Promoter to the Allottee within forty-five days of it becoming

due.
Rule 9.3

The Allottee shall be considered under a condition of

Default, on the occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the Payment
Plan annexed hereto, despite having been issued notice in that
regard the Allottee shall be liable to pay interest to the
promoter on the unpaid amount at the rate equal to MCLR
(Marginal Cost of Lending Rate) on home loan of State Bank of
India + 1% unless provided otherwise under the Rules. The

Promoter must not be in default to take this benefit.
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15.6 On examination, we find that these Rules-2018 notified by U.P. Government

15.7

15.8

15.9

are in consonance with the definition of interest as provided in Section
2(za) of the Act, in as much as that the interest chargeable from the allottee
by the promoter, in case of default in payment as per demand, is equal to
the rate of interest which the promoter is liable to pay to the allottee, in case

of default/delayed possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at
MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of
2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to
the seller in the real estate market and therefore the
buyers/allottees have no choice but to sign on such "dotted line",
"one  sided, unfair and  unreasonable”  terms  and
conditions/Agreements. We are therefore of the view that the rate
of MCLR +1% , as prescribed by the Government and as being
ordered by the Regulatory Authority, be payable from the date of
deposit of money in case the allottee wishes to withdraw from the
project; and from the specified/expected date of possession in
case the allottee wishes to stay in the project, would balance the
equities and are just and fair and will fall within the term "interest

at such rate as may be prescribed" as used in Sections 12, 18 &
19......... 7

Further in Clauses 7.6 and 9.2(i1) of the agreement dated 27.04.2018, it is
provided that where an allottee does not intend to withdraw from the project
or terminate the agreement, he shall be paid, by the promoter, interest at the
rate specified in the Rules, for every month of delay till the handing over of
the possession of the [apartment/plot/unit]. The respondent in its reply also
stated that both the parties have executed the agreement for sale on
27.04.2018, which is the sample model draft and not one sided document

and this draft and its rules have been finalized by the U.P. Government.

It is our considered view that drawing light from the Rules of 2018, and the
fact that often and allottee/buyer has to supplement his savings by taking

loan at the MCLR percent interest (compound), the simple rate of interest at
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MCLR+1 percent balances the equities and is in line with the word and
spirit of the Act and can be taken as “interest at such rate as may be
prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of

interest for the purpose is notified by the State Government.

On the basis of aforesaid analysis the question no. (v) is answered

accordingly.

In order to examine question no. (vi) we proceed to examine the restraint
order issued by the Environment Pollution (Prevention & Control)
Authority from time to time. The first order is of 27.10.2018, whereby all
the construction activities involving excavation, civil construction
(excluding internal furnishing/work, where no construction material is
used) were stopped in Delhi and NCR districts from November 1-10, 2018.
Vide order dated 12.11.2018, the construction activities and truck traffic in
Delhi was permitted only during day time between 6:00 Hrs. to 18:00 Hrs.
in view of poor dispersion, low temperatures and high humidity during
night hours. The Environment Pollution (Prevention & Control) Authority
vide circular dated 25.10.2019 banned the use of hot mix plants, stone
crushers and constructions activities such as earthwork, which have
potential to generate dust between 6:00 p.m. to 6:00 a.m. during 26™ to 30"
October, 2019 in Delhi and satellite towns namely, Gurugram, Faridabad,
Noida, Greater Noida, Ghaziabad, Sonepat and Bahadurgarh. Thereafter in
view of ban imposed by the Hon’ble Supreme Court vide order dated
04.11.2019 [passed in Writ petition (Civil) No. 13029/1985] for
construction activities in Delhi NCR till further orders and the order dated
04.11.2019 was recalled by Hon’ble Supreme Court vide order dated
14.02.2020.

16.1 On examination of the documents/orders of the Environment Pollution

(Prevention & Control) Authority, we found that the construction activities
were closed in Delhi NCR districts from 01.10.2018 and subsequently vide
order dated 12.11.2018, the constructions activities were permitted only
during day time between 6:00 Hrs. to 18:00 Hrs. and vide order dated
25.10.2019 use of hot mix plants, stone crushers and constructions activities
such as earthwork, which have potential to generate dust were banned

between 6:00 p.m. to 6:00 a.m. during 26™ to 30™ October, 2019 in Delhi
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and satellite towns. The complete construction activities were banned in
pursuance to the order of Hon’ble Supreme Court dated 04.11.2019 and the
same was recalled vide order dated 14.02.2020. Thus, the total construction
activities were closed down in pursuance to the order dated 27.10.2018 and
thereafter construction activities were permitted either in day or night vide
different orders of the Environment Pollution (Prevention & Control)
Authority and in pursuance of order of Hon’ble Supreme Court the total ban
was imposed w.e.f. 04.11.2019 to 14.02.2020. The construction activities
could not be carried out due to national lockdown imposed in view of

Covid-19 pandemic.

It is pertinent to mention here that the Hon’ble Supreme Court in Suo Moto
Writ Petition (Civil) No. 3/2020, has taken cognizance of the situation
arising out of the challenge faced by the country on account of Covid-19
virus and resultant difficulties that may be faced by the litigants across the
country in filing their petitions/applications/suits/appeals/all other
proceedings within the period of limitation prescribed under the general law
of limitation or under Special Laws (both Central and/or State) and directed
that a period of limitation in all such proceedings, irrespective of the
limitation prescribed under the general law or Special Laws whether
condonable or not shall stand extended w.e.f. 15" March, 2020 till further
orders to be passed by the Supreme Court in the said proceedings. Recently,
the Hon’ble Supreme Court vide order dated 27.04.2021 took judicial
notice of the fact and held that the steep rise in Covid-19 virus cases is not
limited to Delhi alone but it has engulfed the entire nation. The
extraordinary situation cause by the sudden and second outburst of Covid-
19 wvirus, requires extraordinary measures to minimize the hardship of
litigant-public in all the States and restored the order dated 23.03.2020 and
in continuation of the order dated 08" March, 2021 directed that the period
of limitation, as prescribed under any general or special laws in respect of
all judicial or quasi-judicial proceedings, whether condonable or not, shall
stand extended till further orders. The Hon’ble Supreme Court further
clarified that the period from 14™ March, 2021 till further orders shall also
stand excluded in computing the periods prescribed under Sections 23(4)
and 29-A of the Arbitration and Conciliation Act, 1996 and various other

statutes.
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The appellant while reiterating his stand against the concession/relaxation
granted by RERA in the impugned order for the period affected due to
Covid-19 pandemic and stoppage of construction in NCR region on account
of ban of Environment Pollution (Prevention & Control) Authority from
time to time and in pursuance to the directions of Hon’ble Supreme Court,
vehemently submitted that since this period falls after promised date of
giving possession indicated in the agreement dated 27.04.2018, therefore,
no benefit or relaxation can be given to the promoter/respondent. He
further submitted that had this period been fallen within the dead line fixed
for giving possession then the situation might have been different and in
support of his submission he placed reliance on the order of Adjudicating
Officer passed in Complaint No. ADJ/NCR144/10/63071/2020 (Ambuj
Pratap Singh Rajput Vs. Gaursons Hi-Tech Infrastructure Pvt. Ltd.). We
have examined the order of the Adjudicating Officer and found that the
Adjudicating Officer while examining the issue of delay on account of
force majeure and other situations which were beyond the control of the
promoter, has not examined in the light of the provisions of the agreement
executed between the allottee/appellant and the promoter/respondent and
this issue we have already examined while answering question no. (ii). At
the cost of repetition we again reiterate that as per provisions of Clause 7.1
of the agreement for sale if there is delay or failure in completion of the
project due to war, flood, drought, fire, cyclone, earthquake or any other
calamity caused by nature affecting the regular development of the real
estate project (“force majeure”) the allottee agrees that the promoter shall
be entitled for extension of time for delivery of possession of the
[apartment/plot/unit] provided that such force majeure conditions are not of
a nature which make it impossible for the contract to be implemented. The
allottee further agreed and confirmed in the said clause that in the event it
becomes impossible for the promoter to implement the project due to force
majeure conditions, then the allotment shall stand terminated and the
promoter shall refund to the allottee the entire amount received by the

promoter from the allottee within 45 days from that date.

Admittedly the project was not wound up by the promoter and due to ban
on the construction activities the project was definitely delayed but the

same has been completed by the respondent and Occupancy Certificate has
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also been received by the respondent on 07.09.2020. Further the appellant
being interested in possession of the flat booked by him. Stoppage of work
due to Covid-19 pandemic and the order of Environment Pollution
(Prevention & Control) Authority and also the order of Hon’ble Supreme
Court are such situations which were beyond control of the promoter. The
submission of the appellant that had the period fallen between cut off date
then the promoter was entitled for extension of period during which
construction activity could not be carried out due to aforesaid
situations/circumstances but such benefit could not be given as this period
falls after the cut off date, in our considered view, is misconceived as the
allottee becomes entitled for interest/compensation for delay in completion
of the project due to force majeure or other situations beyond control of the
promoter. The period which falls even after the promised date in the
agreement, the promoter is entitled for treating that period as zero period

while calculating interest for the delay in completion of the project.

The RERA while examining the issue, vide direction no. 2 has taken care of
the interest to be paid by the respondent to the appellant for delay in
completion of the Project after adjusting the period of Force Majeure from
25.03.2020 to 25.09.2020 while giving them entitlement from 25.10.2019,
also gave the benefit of 116 days on account of restriction/ban imposed by
the Environment Pollution (Prevention & Control) Authority and Hon’ble

Supreme Court against the claim of respondent for 211 days.

On examination of the issue in its entirety we do not find any illegality of
perversity in direction no. 2 of the impugned order of the Regulatory
Authority dated 24.02.2021 except the date of 25.10.2019 from which the
allottee/appellant has been given entitlement for interest. The Regulatory
Authority while giving the said date treated the offer of possession dated
22.07.2020 on the presumption of deemed completion certificate of the
project and apparently included 3 months’ grace period. The Tribunal
while examining question no. (iv) regarding offer of possession dated
22.07.2020 on the presumption of deemed completion certificate answered
the said question against the promoter/respondent and held that the offer of
possession given by the promoter/respondent to the allottee dated
22.07.2020 on presumption of deemed completion certificate was not in

consonance to the provisions of Section 5 of the U.P. Apartment
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(Promotion of Construction, Ownership and Maintenance) Act, 2010 read

with Clause 7.2 of the agreement dated 27.04.2018.

The perusal of record reveals that after passing of the impugned order dated
24.02.2021 by the Regulatory Authority the respondent sent an email to the
allottee on 19.03.2021 and, therefore, offer of possession by the respondent
can only be said to be on 19.03.2021 to the allottee and not on 22.07.2020
and on examination we further found that in the agreement dated
27.04.2018 no grace period has been provided for completion of the project
after the promised date except extension of period due to force majeure etc.
and in the agreement it is mentioned that “The promoter agrees and
understands that timely delivery of possession of the [ Apartment/Plot/Unit]
is the essence of the agreement. The promoter based on the approved plans
and specifications, assures to hand over possession of the
[Apartment/Plot/Unit] on 30.06.2019”. Therefore, in our considered view
the allottee/appellant will be entitled for interest from 30.06.2019 till the
offer of possession dated 19.03.2021, after deducting the period of Covid-
19 pandemic i.e. from 25.03.2020 to 25.09.2020 and 116 days on account
of restriction/ban imposed by the Environment Pollution (Prevention &
Control) Authority as well as by the order of Hon’ble Supreme Court dated
14.11.2019.

Question no. (vi) is answered accordingly.

Based on the aforementioned analysis, the appeal is partly allowed and
direction no. 2 of the Regulatory Authority’s order dated 24.02.2021 is

modified as under:--

“The respondent will pay interest to the complainant/allottee from
01.07.2019 till 19.03.2021, the day offer of possession was given in
pursuance to Regulatory Authority’s order dated 24.02.2021. The interest
for the delayed period will not be payable for the period from 25.03.2020 to
25.09.2020. on account of COVID-19 pandemic, and for 116 days on
account of restriction/ban imposed by the Environment Pollution
(Prevention & Control) Authority, as well as vide order of Hon’ble

Supreme Court dated 14.11.2019.”

Rest of the directions of the impugned order are upheld.
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The promoter/respondent is directed to comply with this order, read with
Regulatory Authority’s order dated 24.02.2021, within 45 days, failing
which the appellant will be at liberty to approach UPRERA for execution of

this order.
No order as to the costs.

(Rajiv Misra) (D.K. Arora)

Dated: October 7, 2021
Shakir/Tanveer



