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THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

APPEAL-35/2021

RANJANA SAXENA e Appellant
Versus

PERFECT PROPBUILD PVT LTD &#40;ANTRIKSH

GROUP&H#H41;&#41;, e Respondent

Counsel for Appellant Counsel for Respondent

INDER PREET SINGH CHADHA SIDDHARTH NANDWANI

Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

Heard Sri Inder Preet Singh Chadha, learned counsel for the appellant and Sri
Siddharth Nandwani, learned counsel for the respondent.

Present appeal has been filed under Section 44 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as ‘the Act, 2016’) by allottee
Ranjana Saxena (hereinafter referred to ‘as the appellant’) against the order dated
19.10.2020 passed by the U.P. Real Estate Regulatory Authority Gautam Budha
Nagar (hereinafter referred to as ‘the Regulatory Authority’) in complaint No.
NCR144/03/52019/2020 (Ranjana Saxena Vs. Perfect Propbuild Pvt. Ltd),
wherein the Ld. Regulatory Authority has rejected the complaint filed by the
complainant/appellant/allottee on the ground that the possession of the flat has
been taken by the complainant/Appellant, therefore, the complaint is not
maintainable.

Appellant has applied for a 2 BHK flat in Kanball 3G project of the
respondent/promoter on 26.05.2010 and deposited booking amount of
Rs.2,25,720/- vide cheque, in pursuance whereof, the flat was allotted to the
Appellant of super area 855 sq. ft in L-502, Block L, 5 floor, situated at Plot No.
3B, Sector 77, Noida, vide allotment letter dated 16.01.2011.
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Learned counsel for the Appellant further submits that the total cost of the said
flat was Rs.24,88,463/- and same was to be handed over to the Appellant by

December,2012 as per allotment letter.

Learned counsel for the appellant submits that, Appellant has taken a loan of
Rs.11,03,283/- from IDBI Bank Limited in pursuance of tripartite agreement
dated 26.05.2011 and was to be repaid by Appellant by mode of 156 EMI’s for a
period of 156 months.

Learned counsel for the Appellant further submits that the Respondent/Promoter
has not provided amenities viz. swimming pool, club and other several amenities
mentioned in the broucher.

Learned Counsel for the appellant submits that possession of the flat was given
to the Appellant on 29.05.2016 vide Flat Hand Over Letter dated 29.05.2016
without OC. Respondent/Promoter has given assurance for the amenities to be
provided as advertised in the brochure and also promised that the remaining
amenities pertaining to the project shall be provided to the Appellant very soon
but about 4 years have elapsed after the handover of the possession of the flat in

question, the Respondent has not provided assured amenities.

The appellant has challenged the impugned order dated 19.10.2020, passed by
the learned Regulatory Authority on the following grounds: -

A.  The impugned judgment is not sustainable in the eyes of law as it
has been passed without proper appreciation of the pleadings of the
case. Hence, the impugned Judgment is bad in law and is liable to be

set aside.

B.  The learned Authority passed the impugned judgment upon an
erroneous analogy, which has completely vitiated the impugned

Judgment and rendered it liable to be set aside.



The learned Authority failed to observe the bare fact that the
Respondent committed delay of a huge period of 3 years and 5
months in delivering the flat in question to the Appellant without the
Occupancy Certificate and dictated terms by mode of a lopsided
Allotment Letter and slapped unilaterally favourable conditions
upon the Appellant at the will and whims of the Respondent, who

was in a dominating condition.

The learned Authority failed to observe the glaring fact that the case
was not about the possession of flat but about intentional breach of
environmental and other statutory norms by the Respondent,
Registry of the flats and penalty for delay in possession to be
imposed upon the Respondent. Thus, the Complaint Case ought not

have been rejected in any manner.

In view of the aforesaid facts and circumstances, the impugned
Judgment is not only factually erroneous but is also legally perverse,
fails to discuss the facts of the case and pleadings/ submissions in
entirety and contradictory to provisions of law, and as such, is

vitiated and bad in law and is liable to be set aside.

4. On the basis of the above grounds the appellant has sought following reliefs:

(1)

(i)

Direct the Respondent to comply with the necessary legal formalities
and procure the Occupancy Certificate/Completion Certificate from

the concerned Authority.

Direct the Respondent to execute sale deed in favour of the

Appellant.
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(i11) Direct the Respondent to pay interest for delay of 3 years and 5
months in handing over possession of flat in question @ 18% per
annum on the amount deposited by the Appellant, from the date of
respective deposits till the date of handing over possession of the

flat.

(iv) Direct the Respondent to pay Indemnification of Rs 5,00,000/-
towards physical harassment and mental agony wilfully caused by

it.

(v)  Direct the Respondent to pay litigation costs of Rs 50,000/- in
respect of cases filed before learned RERA Authority and the present
Appeal.

(vi) Pass any such orders as this Hon'ble Tribunal may deem fit and

proper under the facts and in the circumstances of the present case.

Respondent has filed objections to the appeal which are as under and denied the
averments made by the Appellant: -

Learned Counsel for the respondent submits that claim of the appellant seeking
interest for delay in possession in view of Section 18 of the Act of 2016 for the
period prior to the enforcement of provisions of Act is completely misconceived
as the appellant has taken the possession of the apartment i.e. on 29.05.2016.
prior to enforcement of Section 18 of the Act of 2016.

Learned counsel for the Respondent submits that Act of 2016 is prospective in
nature and specially in the given circumstances when the appellant has already
taken the possession of the apartment, the prayer of the appellant for seeking
delay in handing over the possession is completely misconceived and further
submitted that the claim of the appellant seeking delay in handing over the

possession is also time barred as the cause of action for seeking interest for delay
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firstly arouse when the offer of possession of the apartment was sent by the
respondent company and again on 29.05.2016, when the appellant had taken over

the possession of the apartment.

Learned Counsel for the Respondent submits that no loss has occasioned to the
appellant from delay in handing over the possession of the apartment as after
receiving the possession of the apartment since 29.05.2016, the appellant has

rented her premises and she is regularly earning monthly rent from the property.

The Appellant did not file any rejoinder against the objection raised by the
Respondent/Promoter.

To analyse the facts and law involved in the case, we deem it proper to frame the

following questions: -

(1)  Whether project is ongoing project when RERA Act 2016, came into

force.

(1)  Whether project of the promoter is delayed and the appellant/allottee
is entitled to delay interest under Section 18 (1) of the Act.

(i11)  Whether the claim of allottee for delay interest is time barred?

(iv)  Whether impugned order dated 19.10.2020 of the Regulatory

Authority suffers from any illegality and perversity?

Question No.(i) involves the analysis of fact whether project is ongoing project

when RERA Act 2016 came into force.

Rule 2(h) of U.P Real Estate(Regulation and Development) Rules,2016 defines
“Ongoing project” means a project where development is going on and for which
completion certificate has not been issued but excludes such projects which fulfil

any of the following criteria on the date of notification of these rules;
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where services have been handed over to the Local Authority for maintenance;

where common areas and facilities have been handed over to the Association

or the Residents Welfare Association for maintenance;

where all development work have been completed and sale/lease deed of sixty

percent of the apartments /house/plots have been executed;

where all development works have been completed and application has been

filed with the competent authority for issue of completion certificate.

In the present matter it is admitted that OC/CC was not obtained when the RERA
Act, 2016 came into force, which means project was not complete at the time of
enforcement of the RERA Act, 2016. Therefore, such project will fall under the
category of ongoing project.

The project was incomplete and required NOC’s were not obtained by the
promoter because, high dues which respondent/promoter owed to Noida
Authority, were unpaid, due to which Noida Authority did not grant the No
objection certificate for registry of the flats in the project.

In the given facts of the appeal it is clear that respondent/promoter applied for
Occupancy Certificate before Noida Authority but it was rejected on 14.08.2017,
which makes it clear that project was incomplete when RERA Act, 2016 came
into force. Therefore, as per the provision of Rule 2(h) of UP Real Estate
(Regulation and Development) Rules, 2016 and analysis of facts and discussion,
project of the respondent/promoter falls under the category of ongoing project.
Provisions of RERA Act, 2016 are applicable on the project.

The Question No. (i) is answered accordingly.

Question No.(ii) involves the analysis of fact whether the project of the promoter
is delayed and the appellant/allottee is entitled to delay interest under Section 18
(1) of the Act.
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The facts, inter se, parties are not in dispute, the appellant booked a flat no L.-502,
Block L, 5™ floor of super area 855 sq. ft in Kanball 3G, situated at Plot No. 3B,
Sector 77, Noida. The unit came to be allotted vide allotment letter dated
16.01.2011. The assured date of possession was in December, 2012 (+, - 6
months, which is attributable to the delay or negligence of the Company.). The
appellant deposited the total cost of the said flat Rs.24,88,463/- against the

allotted unit.

It is admitted fact that Flat Hand Over Letter/Offer of Possession was given on
29.05.2016 without obtaining the Occupancy Certificate from the Competent
Authority. No sale deed has been executed because OC/CC has not been issued
by the competent authority, which makes it clear that project is delayed by 3 Years
and 5 months i.e. from 01.01.2013 till 29.05.2016.

Section 18 of Act 2016 mandates for delay interest to be paid by promoter to
allottee at prescribed rate for delay period till the date of possession, if allottee
does not withdraw from the project. Section 18(1), which is relevant for the

purpose of the case, is extracted:

18.(1) If the promoter fails to complete or is unable to give

possession of an apartment, plot or building, --

(a) in accordance with the terms of the agreement for sale or, as the

case may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account
of suspension or revocation of the registration under this Act or for
any other reason, he shall be liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the amount

received by him in respect of that apartment, plot, building, as the
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case may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided under this

Act:

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate

as may be prescribed.

On bare perusal of the afore-noted provision, the proviso to Section 18 (1) carves
an exception to the main provision and is applicable to those allottees who do not
intend to withdraw from the project. In that event, the legislature has cast upon
the promoter a positive statutory obligation, mandating that such an allottee ‘shall
be paid, by the promoter’ interest for every month of delay till handing over
possession of the unit. In other words, in a delayed project where an allottee
continues in the project is entitled to interest to be computed and paid by the
promoter at the time of offer of possession/on handing over possession of the unit.
The allottee is not required to make a demand for the delay interest, rather,
statutory obligation has been casted by the legislature on promoter, mandating
that the amount due towards interest be paid to the allottee by the promoter being
entitlement in law which cannot be waived by the promoter.

It is admitted fact that allottee has received possession of the allotted unit on
29.05.2016 without any OC/CC. Promoter’s application for OC/CC has been
rejected by the competent authority because promoter has not paid the dues of
competent authority. No sale deed can be executed in favour of allottee by the
promoter without OC/CC.

It has been submitted by the respondent promoter that allottee right to delay
interest has been ceased after the delivery of possession. Section 18(1) lays down

that promoter should pay delay interest to allottee in delayed project if allottee
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does not intend to withdraw from the project. Payment of delay interest in delayed
project is a statutory obligation to be performed by promoter. Only delivery of
possession cannot deprive allottee of his right to delay interest.

In the given facts of the case in hand, it is not being disputed by the learned
counsel for the respondent that the respondent-promoter is yet to receive OC/CC
for the project from the competent authority. The project has been inordinately
delayed, further, the appellant-allottee is not in default. In the circumstances, the
appellant is entitled to delay interest for delay period due and admissible from the
promoter till handing over possession of the unit.

The question No. (ii) is answered accordingly.

Question No.(iii) involves the analysis whether the claim of allottee for delay

interest is time barred.

Learned counsel for the respondent promoter has submitted that the claim of
allottee for delay interest is time barred. As per provision of section 18(1) of the
Act, 2016, promoter has to pay delay interest to the allottee. When offer of
possession is conveyed to allottee or possession is delivered, promoter should
mention the dues to be paid by the allottee and also dues to be paid and adjusted

by promoter to allottee.

There is no document to support the fact that promoter mentioned and offered
delay interest for the delay period at the time or before actual delivery of
possession.

Section 18(1) of RERA Act, 2016 lays down the provision that promoter shall
pay delay interest for every month of delay at the prescribed rate. Therefore his
right to claim in delayed project is continuing till the payment of delay interest

by the promoter.

Therefore, plea of respondent/promoter regarding bar of claim of delay interest

of allottee on the ground of limitation period is not sustainable in the eye of law.
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Question No.(iii) is answered accordingly.

Question No.(iv) involves the analysis whether the impugned order dated

19.10.2020 of the Regulatory Authority suffers from any illegality or perversity.

Analysis of fact and law in answer to the Question No. (1) and (ii) clarifies that
project of the appellant promoter was ongoing on the date when RERA Act 2016,
came into force, project is delayed and no OC/CC was issued/obtained at the time
of offer of possession i.e. 29.05.2016. Ld. Regulatory Authority Gautam Buddha
Nagar, dismissed the Complaint No NCR 144/03/52019/2020 on the ground of
non-maintainability of the complaint as possession has been given to
Appellant/Allottee. The Ld. Regulatory Authority failed to appreciate the point
in issue that complaint was filed for the possession and delay interest.

As per section 18(1) of the Act, 2016, in a complaint by the allottee for possession
and delay interest in a delayed project, delay interest is allowed by Regulatory
Authority for the period starting from the promised date of completion till valid
offer of possession/date of delivery of possession.

It is admitted fact that possession of the unit has been delivered to allottee on
29.05.2016. Learned Regulatory Authority failed to appreciate the fact of delay
and entitlement of allottee for delay interest for delayed period from 01.01.2013
t0 29.05.2016 in the ongoing and delayed project.

The learned Regulatory Authority committed an error in not adjudicating and
deciding the complaint accordingly.

On the basis of above analysis, we are of the considered view that impugned order
dated 19.10.2020 of Ld. Regulatory Authority suffers from illegality and

perversity.

The Question No. (iv) is answered accordingly.
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On the basis of answer to the Question No. (1), (i1) & (ii1) & (iv), we are of the
considered view that appeal is liable to be allowed and impugned order dated
19.10.2020 passed in complaint no. NCR144/03/52019/2020 is liable to be set
aside.

Present appeal is allowed. Impugned order dated 19.10.2020 passed by
Regulatory Authority in complaint no. NCR144/03/52019/2020, is set aside.
The respondent promoter is directed to pay delay interest to allottee on her
deposited amount from 01.01.2013 to 29.05.2016 @ MCLR+1%.

The respondent promoter is directed to execute conveyance deed of the allotted
unit in favour of the allottee after obtaining OC/CC from the competent authority
in accordance with law.

No order as to the cost.

(Rameshwar Singh) (Sanjai Khare)

Dated: 25.08.2025
PRADEEPKUMAR



