THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-393/2022

GAURSONS HI-TECH INFRASTRUCTURE PRIVATE LIMITED ... Appellant
Versus

MEENAL SINGHMEENAL SINGH e Respondent

Counsel for Appellant Counsel for Respondent

SAMRAT VAISH SUCHITA SINGH

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard Sri Samrat Vaish, learned counsel for the appellant and Smt. Shuchita

Singh, learned counsel for the respondent.

2. The appeal is being decided on merit on the consent of the parties.

3. The appellant/promoter by the instant appeal is raising challenge to the order
dated 18.02.2022 passed by the learned Adjudicating Officer, Gautam Budh
Nagar, arising from Complaint No.ADJ/NCR144/07/78619/2021, directing
payment of interest at MCLR+1% from 04.03.2020 till 22.07.2020 i.e. to the
date of offer of possession on the deposit made by the respondent/allottee at

Rs. 57,61,694/-.

4. The reliefs being pressed by the counsel for the appellant/promoter has been
incorporated through an amendment application dated 07.07.2023. The relief

reads thus :

“(i) The Hon’ble Tribunal may graciously be pleased to set
aside the impugned order dated 18.02.2022, passed by the Ld.
Adjudicating Officer, Gautam Budh Nagar, Uttar Pradesh in



complaint No. ADJ/NCRI144/07/78619/2021-bearing title,
“Meenal Singh v. Gaursons Hi-Tech Infrastructure Pvt. Ltd.”
to the extent the Ld. Adjudicating Officer has awarded delay
compensation MCLR+1 p.a. from 04.03.2020 till fresh offer of
possession on the amount deposited, i.e. Rs 57,61,694, (Rupees
Fifty Seven Lakh Sixty One Thousand Six Hundred Ninety
Four Only) after deduction of tax amount.

(ii) The Hon 'ble Appellate Tribunal may be pleased to allow
the appellant to bring on record the second application for
deemed Completion Certificate dated 08.07.2020 marked and
annexed as Annexure-A5".

The other part of relief (ii) and subsequent reliefs is not being pressed.

. The respondent/allottee came to be allotted flat No. 1-1669 (unit in the
project), 7" Avenue, Gaur City-2, Gh-01, Sector-4, Greater Noida, Gautam
Budh Nagar. The allotment letter came to be issued on 11.08.2016, and the
project was to be completed by December, 2019 i.e. three years plus six
months grace period. The cost of the unit was at Rs. 52,19,000/- plus taxes.
The project got delayed, however, appellant applied for deemed completion
certificate (OC/CC) on 08.02.2020 followed by another rectification
application dated 08.07.2020. Instead of waiting for the stipulated period of
three months for obtaining completion certificate, the appellant/promoter, on
22.07.2020, made an offer of possession of the unit relying upon RERA
notification dated 16.09.2019. The offer of possession alongwith demand
notice came to be made to respondent/allottee on 31.07.2020, though, deemed
completion certificate came to be issued subsequently on 07.09.2020 by the
competent authority. It is not being disputed by the appellant/promoter that
outstanding dues was duly cleared by the respondent/allottee on receiving the

notice. However, instead of carrying forward the offer of possession by



handing over possession of the unit and executing conveyance deed, No Dues
Certificate came to be issued by the appellant almost after a year on
19.07.2021. It 1is not the case of the appellant/promoter that
respondent/allottee was at default. Despite issuing the No Dues Certificate,
neither possession nor conveyance deed of the unit was executed by the

appellant.

. Aggrieved, respondent/allottee filed a complaint before the Ilearned
Adjudicating Officer on 20.07.2019, inter-alia, seeking delay possession
penalty/compensation. The complaint came to be allowed, directing payment
of interest towards compensation at the rate MCLR+1% w.e.f. 04.03.2020 till
the legal offer of possession. Aggrieved, appellant/promoter has preferred this

appeal.

. Learned counsel appearing for the respondent/allottee, submits that
appellant/promoter has misrepresented before the learned Adjudicating
Officer, it was not the case of the appellant that the application for OC/CC
came to be filed subsequently on 08.07.2020, rather, a categorical stand was
taken that application for OC/CC came to be filed on 08.01.2020, which was
duly noticed by the learned Adjudicating Officer, in the impugned order.
Further, relevant No Objection Certificate (NOC) for grant of OC/CC was not
available with the appellant/promoter, which was admittedly obtained
subsequently. In the circumstances, it is submitted that appellant with the sole
intention to harass the allottee, after receiving the entire sale consideration, on
one pretext or the other, has not handed over possession of the unit nor
executed the conveyance deed. As per the case of the appellant OC/CC came
to be obtained by the appellant on 07.09.2020, whereas, offer of possession



was issued earlier which is impermissible under the Act. In this backdrop, the

questions that falls for consideration is:

(1)  whether the respondent/allottee is entitled to interest on the deposit
till the date of possession/execution of conveyance deed;
(11))  whether the appellant has exposed itself for consequences under

Chapter-VIII of the Act. s

8. The facts inter-se parties, are not in dispute. It is admitted that the unit came
to be allotted to the respondent/allottee on 11.08.2016, possession was to be
handed over by December, 2019. However, project got delayed. Taking the
case of the appellant that deemed partial Completion Certificate (CC) came to
be issued on 07.09.2020, however, the offer of possession of the unit came to
be issued by the appellant earlier on 22.07.2020. In other words, without
having completion certificate (CC) of the Tower in which the unit is situtated,
offer of possession could not have been made in view of Section 11(4) of the
Act. In any case, the entire outstanding dues for the unit came to be cleared by
the respondent/allottee, forthwith, however, the appellant/promoter did not
take any steps, thereafter, by offering actual physical possession, or executing
conveyance deed. In view thereof, as per proviso to Section 18(1) of the Real
Estate (Regulation and Development) Act, 2016 (for short ‘Act, 2016°), an
allottee is entitled to receive interest for the delay in handing over possession.
The proviso casts a mandatory duty upon the promoter to compute and pay
delay interest to the allottee, in the event allottee makes a choice to continue

in a delayed project.



Section 18. Return of amount and compensation.— (1) If the promoter
fails to complete or is unable to give possession of an apartment, plot or
building,—
(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or
(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,
He shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available,
to return the amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as may be prescribed
in this behalf including compensation in the manner as provided under this
Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.
. It is admitted by the appellant/promoter that the respondent/allottee was not at
default, accordingly, allottee was entitled to interest till handing over
possession. The submission of learned counsel for the appellant/promoter that
an offer of possession of the unit was made, therefore, promoter is entitled to
pay interest until the date of offer of possession. The argument is
misconceived for the reason that actual possession of the unit was withheld
for no default of the respondent/ allottee, rather, appellant was at default by
not taking the offer of possession to its logical conclusion. In the

circumstances, in view of the mandatory provision contained in proviso to



Section 18(1) of the Act, 2016, respondent would be entitled to interest till the
date of possession of the unit/execution of conveyance deed whichever is

later. Question No.1 is answered accordingly.

10.Question No.2: whether the appellant has exposed itself for consequences

under Chapter-VIII of the Act, 2016.

11.The Act, 2016 casts certain obligation and duties upon the promoter. It is an
obligation of the promoter to honour his commitment in respect of the project
and make an endevour to complete the project within stipulated time as
declared by the promoter. In the event of delay, promoter is bound to pay
interest for the delayed period at the prescribed rate to an allottee who has
continued in the project, and has not withdrawn from the project. In the
circumstances, the date of partial completion certificate, or the date of
application made for completion certificate is irrelevant. The relevant date is
the handing over of possession of the unit, until then the allottee is entitled to
interest on his/her deposit. The appellant/promoter has not stated any reason,
whatsoever, as to why after issuance of offer of possession the unit was not
handed over, and/or, the conveyance deed/lease deed executed in favour of
the respondent/allottee. The respondent/allottee is not at default. The
possession was offered prior to obtaining completion certificate. The initial
application was made on 08.02.2020 without having the requisite NOCs from
the competent authorities which was admittedly received thereafter by the
promoter. The No Dues Certificate, 1.e. nothing is outstanding towards the
unit came to be issued by the appellant on 09.07.2021. The appellant has not
furnished any explanation why the appellant did not execute the sale deed and

hand over possession of the unit, when admittedly the respondent was not in



default. The appellant has willfully and deliberately not fulfilled the
obligation mandated under the Act 2016, Rules and Regulations framed
thereunder.

Section 11(4)

The promoter shall—

(a) be responsible for all obligations, responsibilities and functions

under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be:
Provided that the responsibility of the promoter, with respect to the
structural defect or any other defect for such period as is referred to
in sub-section (3) of section 14, shall continue even after the
conveyance deed of all the apartments, plots or buildings, as the
case may be, to the allottees are executed.

(b)  be responsible to obtain the completion certificate or the occupancy
certificate, or both, as applicable, from the relevant competent
authority as per local laws or other laws for the time being in force
and to make it available to the allottees individually or to the
association of allottees, as the case may be;

)] execute a registered conveyance deed of the apartment, plot or
building, as the case may be, in favour of the allottee along with the
undivided proportionate title in the common areas to the association
of allottees or competent authority, as the case may be, as provided
under section 17 of this Act;

Section 19.

Rights and duties of allottees

(3) The allottee shall be entitled to claim the possession of apartment,
plot or building, as the case may be, and the association of allottees
shall be entitled to claim the possession of the common areas, as per
the declaration given by the promoter under sub-clause (C) of
clause (1) of sub-section (2) of section 4.

(6) Every allottee, who has entered into an agreement for sale to take an
apartment, plot or building as the case may be, under section 13,
shall be responsible to make necessary payments in the manner and
within the time as specified in the said agreement for sale and shall



pay at the proper time and place, the share of the registration
charges, municipal taxes, water and electricity charges,
maintenance charges, ground rent, and other charges, if any.

(7)  The allottee shall be liable to pay interest, at such rate as may be
prescribed, for any delay in payment towards any amount or
charges to be paid under sub-section (6).

(10) Every allottee shall take physical possession of the apartment, plot
or building as the case may be, within a period of two months of the
occupancy certificate issued for the said apartment, plot or building,
as the case may be.

(11) Every allottee shall participate towards registration of the
conveyance deed of the apartment, plot or building, as the case may
be, as provided under sub-section (1) of section 17 of this Act.

12.In the circumstances, we have no hesitation in holding that appellant/promoter
had violated the obligations cast upon the promoter, qua the allottee under the
Act, 2016. The appellant/promoter has exposed itself for offences/penalties as
contemplated under Chapter-VIII of the Act, 2016 for contravening the
provisions of Act, Rules and Regulations (Section-61) framed thereunder.

Question No.2 is answered accordingly.

13.1t is clarified that no other ground or point was pressed by the counsel for the

appellant.

14.Having regard to the facts and circumstances of the case, the appeal is
dismissed by passing the following orders:
(1)  respondent/allottee shall be entitled to interest at the rate MCLR+1%
on deposit till the date of possession/execution of conveyance deed;
(1)) conveyance deed shall be executed by the appellant/promoter of the

unit within one month from the date of possession;



(i11)) unit shall be duly completed/furnished as per terms of the agreement
within three months thereafter;

(iv) respondent shall be entitled to rent towards compensation from
04.03.2020 till the date of actual possession of the unit; and

(v)  no order as to costs.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 23.01.2025
PRADEEPKUMAR



