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1. The present appeal is directed against the order dated 08.12.2022 passed 

by the learned Regulatory Authority, Gautam Budh Nagar, arising from 

Complaint No. 12201827627, whereby, the learned Regulatory 

Authority issued recovery certificate against the respondent/promoter 

under Section 40 of the Act, 2016.  

 

2. The brief facts as culled out from the memo of appeal are :- 

2.1  The respondent/promoter launched a project in the name and style 

“Green Bay Golf Village” situated at plot No. TS-06, Sector-22D, 

Yamuna Expressway Industrial Development Area, District Gautam 

Budh Nagar. Appellants booked a plot in the project of the 

respondent/promoter and paid Rs. 8 lakhs as booking amount. On 

15.05.2011 allotment letter was issued and appellants were allotted plot 

No. B-33 admeasuring area 500 sq. yards, and on 24.06.2013 agreement 

was executed between the parties. The total sale consideration of the plot 

in question was at Rs. 1,05,20,000/- and appellants have paid Rs. 

98,04,424/-. As per clause 4.1 of the agreement it was agreed between 

the parties that plot in question would be handover within 18 months 



plus 03 months grace period from the date of execution of agreement 

deed, which comes on or before 24.12.2015. In the year 2016 Real Estate 

(Regulation and Development) Act, 2016 came into force and as per the 

provisions of the Act the promoters were supposed to gets its project 

registered under this Act. On 14.08.2017 respondent got itself registered 

and according to which the commencement of the project in question 

was 01.06.2012 and the completion date of the project was 31.12.2017. 

On 17.10.2017, appellants received a letter regarding offer of possession 

whereby the respondent directed to clear the outstanding dues. 

Thereafter appellants visited the site of project where they came to know 

that the project is still under construction whereas 95% of the sale 

consideration has been paid by the appellants. Feeling aggrieved, on 

28.12.2018 appellants filed a complaint before the learned Regulatory 

Authority seeking relief for possession alongwith delay interest or in 

alternate refund of the deposited amount alongwith delay interest. On 

15.10.2019 learned Regulatory Authority passed the judgment and order 

directing the respondent to handover the possession till 31.12.2019 after 

obtaining the OC/CC, and also directed to pay delay interest at the rate 

MCLR+1%. Learned Regulatory Authority further directed that in case 

respondent failed to handover the possession till 31.12.2019, in that 

event, respondent will be liable to refund the total deposited amount 

alongwith delay interest within 45 days. When the order passed by the 

learned Regulatory Authority was not complied, the appellants have 

filed an execution application under Section 63 of the Act, 2016 for 

execution of the order dated 15.10.2019. On 07.01.2021 the proceedings 

under Section 63 of the Act, 2016 took place where the appellants 

informed the learned Authority that respondent has failed to comply with 

the judgment dated 15.10.2019 and requested the learned Authority to 

direct the respondent to hand over the possession alongwith the delay 



interest. The respondent informed the learned Authority that that it will 

hand over the possession alongwith the delay interest to the appellants 

till June, 2021. The learned Authority thereafter directed the respondent 

to upload the detailed plan of the delay interest within seven days on the 

RERA portal. On 19.01.2021, appellants filed a calculation sheet as per 

the orders passed by the learned Authority, whereby mentioning the 

delay interest to be paid by the respondent, and further prayed for interim 

relief to direct the respondent to pay interest until handing over 

possession.  

2.2 On 22.09.2021, appellants informed the learned Authority that 

respondent has failed to hand over the possession as well as failed to 

execute the sale deed in pursuance to the submission made by the 

appellant has submitted before the learned Authority that the plot in 

question is ready to move and the respondent would provide the delay 

interest. Learned Authority had directed the respondent to provide the 

possession alongwith delay interest before the next date of hearing i.e. 

02.12.2021. 

2.3 On 30.11.2021 respondent filed a written submissions where the 

respondent undertook to pay delay interest as per the judgment passed 

by the learned Authority and will offer the alternative unit in the project 

to the appellants in which the respondent has received the occupancy 

certificate. 

2.4  On 06.05.2022 the Learned Authority has inadvertently recorded in its 

order that the appellants wishes to seek refund, since the respondent has 

failed to comply with the judgment passed by the learned Authority, 

whereas the appellants never requested for refund. Order dated 

06.05.2022 was never uploaded on the RERA Portal. 

2.5 On 18.05.2022, respondent received Completion Certificate of the project 

in question from the concerned authority. 



2.6  After receiving CC, on 02.06.2022 the appellants received an offer of 

possession letter from the respondent whereby requesting the appellants 

to clear all the remaining dues and subsequently the intimation will be 

given for taking the possession at the site on a prescribed date. 

2.7  On 11.07.2022 the appellant in pursuance of the above demand letter has 

sent its objections with regard to the legal demand that respondent is not 

handing the possession as per the agreement. 

2.8  On 08.12.2022, the learned authority has passed the impugned order, 

whereby, the learned authority has directed the Secretary, U.P. RERA to 

issue recovery certificate against the respondent as per the provision of 

Section 40 of the Act, 2016. 

2.9  A rectification application under Section 39 of the Act, 2016 was filed 

by the appellants on 21.12.2022 for rectification of impugned order 

dated 08.12.2022. 

2.10  Again on 06.01.2023 a detailed rectification application was filed by the 

appellants before the learned Regulatory Authority.  

2.11  Learned Regulatory Authority vide order dated 09.02.2023 rejected the 

rectification application dated 21.12.2022 on the ground that 

rectification sought by the appellants does not come within the purview 

of Section 39 of the Act, 2016. Hence the present appeal. 

3. Respondent has filed objections to the appeal which are as under:- 

3.1  It is submitted that each and every averments made by the appellant in 

the captioned appeal are wrong and denied except those which are 

admitted expressly by the respondent. Further, the averments which are 

not admitted specifically may be deemed to have been denied by the 

respondent. 

3.2  At the outset it is submitted that the instant appeal is completely devoid 

of merits and truth and has been filed with the sole motive to harass the 



respondent herein and is the abuse process of law and is filed with the 

sole intentions to extort benefits from the respondent herein which 

cannot be countenanced in any manner whatsoever.  

3.3  The instant appeal has been filed by the appellant against the judgment 

and order dated 08.12.2022, passed by RERA Authority in Complaint 

Case 12201827627 (Rajesh Singla & Narayan Das Singla Vs. M/s. 

Greenway Infrastructure) filed u/s. 63 of the RERA Act, 2016 passed by 

learned U.P. RERA whereby an application u/s. 63 of the RERA Act, 

2016 has been decided and directed to the Secretary, U.P. RERA to issue 

recovery certificate against the respondent as per the provision of 

Section 40 of the Act, 2016.   

3.4  Initially the impugned order was passed on 08.12.2022, admittedly the 

appellant was well aware about the order impugned and thereafter, 

admittedly the appellant filed an Application for Rectification on 

21.12.2022 U/s. 39 of the Act, 2016, however, the said application was 

itself not maintainable. Thereafter, on 06.01.2023, admittedly, the 

Appellant filed a detailed rectification application before the Ld. UP 

RERA. 

3.5  It is also relevant to point out here that the Ld. UP RERA has been 

pleased to reject the Application for Rectification of the Appellant vide 

order dated 09.02.2023. 

3.6  It is also relevant to point out here that at the behest of the Appellant the 

Recovery Citation was issued by the Learned UP RERA, pursuant to that 

an amount of Rs. 15,00,000/- (Fifteen Lakhs Only) has been collected 

by the DM Office, G.B Nagar Uttar Pradesh from the answering 

respondent on 25.08.2023. That a total amount of Rs 30,00,000/-(Thirty 



Lakhs Only has been deposited to the appellant by the respondent. As 

such the impugned order has partially been complied with.  

3.7  At the very outset, it is submitted that by means of the instant Appeal, 

the Appellant assailed the impugned order dated 30.12.2021 and prayed 

to quash the same passed by RERA Authority. 

3.8  Appellants/Complainants were allotted a Plot No. E-57 admeasuring 150 

Square Yards in project namely "Greenbay Golf Village" situated at Plot 

No. TS- 6, Sector-22 D situated at Yamuna Expressway Industrial 

Development Area, District- Gautam Budh Nagar, Uttar Pradesh. 

3.9  In order to understand the reality behind the controversy in question, 

certain true and correct facts are necessary to be brought before this 

Hon'ble Tribunal are that on 05.11.2010 the Yamuna Expressway 

Industrial Development Area, District- GautamBudh Nagar, Uttar 

Pradesh (herein after referred "YEIDA") came out with the Scheme 

YEA-RT 02 (residential Township) (the "scheme") for the allotment of 

residential township plots in Sector D in Yamuna Expressway for a lease 

period of 90 Years, on the basis of actual acquisition and physical 

possession. 

3.10  The Respondent herein which being a special purpose Company formed 

by M/s Oriss Infrastructure Pvt. Ltd. in consortium with other three other 

Companies, having M/s Oriss Infrastructure Pvt. Ltd as a lead member 

of the Consortium.  

3.11  M/s Oriss Infrastructure Pvt. Ltd being lead member of consortium, 

accordingly to the scheme applied for allotment residential Township 

Plot at Sector 22D, on which application YEIDA authority on 

27.12.2010 was pleased to accept the quoted rate for allotment. 



Accordingly, YEIDA authority issued a reservation letter in the name of 

lead member of the Greenbay's consortium, thereby agreeing to allot the 

Residential Township Plot TS -6 at Sector 22 D in YEIDA are having 

an approx area of 4,00,000. Square Meters at a total premium of Rs. 

188,000,00,00/- (Rs. One Hundred Eighty Eight Crore) and according to 

the clause G-3 of the Scheme, 10% of the total premium of plot i.e. Rs. 

188,000,00,0/- were asked to be deposited within 30 days from the date 

of issuance of the reservation letter. In regards to the same, Rs. 10 Crores 

had been paid as carnest money, therefore balance of Rs. 8,80,000,00/- 

were to be paid within 30 days from the date of issuance of the 

reservation letter. This 10 % of the total premium of Rs. 8.80 Crores was 

deposited on 25.01.2011. 

3.12  Thereafter, in pursuant to the above on 17.02.2011, YEIDA authority 

issued a formal allotment letter in the name of lead members of the 

Greenbay's consortium. In the said allotment letter the total premium 

was liable to be paid by the consortium in 16 installments, commencing 

from 17.08.2011 up to 17.02.2019. Finally YEIDA allotted the 

Residential Township Plot No. T.S.6 at Sector 22D in YEIDA having an 

area of 408622 Square Meters. 

3.13.  Thereafter. YEIDA executed and registered lease deed in favor of the 

Greenbay on 27.03.2012. In the above said lease deed it was mentioned 

that out of Rs. 192,05,23,400/- the entire premium of the allotted plot, 

Rs. 57,61.57,020/- had been paid and rest amount was agreed to be paid 

as per 16 installment fixed, as mentioned in the lease deed. 

3.14. The possession certificate was also issued by YEIDA authority on 

08.03.2012. However, unfortunately the possession was only delivered 

on papers and the actual physical possession was not handed over to the 



Greenbay on account of huge farmer agitation and as well as on account 

of the certain stay orders, granted by the Hon’ble High Court of 

Allahabad in the different writ petition filed by some land owners, whose 

land was acquired for developing the residential township. 

3.15. However, YEIDA authority did not mention this fact either at the time of 

issuing the allotment letter or when the lease deed was executed or the 

possession certificate was issued. It was only on the representation of 

the Respondent that the YEIDA authority, for the first time informed 

vides its letter dated 03.08.2012 mentioning therein about the different 

interim orders on certain Khasra Numbers, which are the part of the 

allotted plot to the Greenbay, however those Khasra Numbers were not 

mentioned. 

3.16  Accordingly on 08.08.2012 Greenbay after coming to know again 

requested YEIDA authority to handover the physical possession of the 

allotted plot and further to declare "Zero period" till the time the physical 

possession is made available to the Greenbay. Identical requests were 

made by the Greenbay on 02.01.2013 upon which YEIDA authority 

declared 'zero period with effect from 27.03.2012 upto 29.01.2013 

3.17. Letter dated 04.02.2013 was sent by YEIDA to the Greenbay, declaring 

the zero period in respect to the Greenbay's allotted plot with effect from 

27.03.2012 upto 29.012013, however, despite it the peaceful and vacant 

possession of the entire plot was not handed over to the Greenbay, In 

view of this. Greenabay was again constrained to approach YEIDA by 

sending us representation dated 13.02.2013. 14.06.2013 and 24.07.2013. 

3.18.  In the reorientation dated 24.07.2013, the Respondent had mentioned 

that about 84277.9089 Square Meters is total area, which is under 

litigation / stay and therefore the Greenbay is completely unable to 



develop its township, because the physical possession has not been 

handed over to the Respondent. It is further important to mention here 

that although on the majority of the land there was no interim order, but 

because of the above said 84277.9089 Square Meters area included in 

the Greenbay's allotted plot it was not practically feasible or possible for 

the Greenbay to develop its site, as the said area was located in different 

part of the allotted plot. 

3.19  Thereafter, without giving any reply to the representation made by 

Greenbay, YEIDA raised a demand by issuing letter dated 16.08.2013, 

thereby asking Greenbay to deposit a sum of Rs. 65 Crores with interest 

within a month, failing which YEIDA may cancel the Greenbay's 

allotment. 

3.20  Therefore, the Respondent Company again represented to YEIDA vide 

reorientation dated 29.08.2013. apprizing about the circumstances and 

situation, in which the respondent was unable to develop its township as 

per schedule, because of interim/stay orders granted by Hon'ble High 

court in respect to 84277.9089 Square Meters land and as well as 

because of the huge farmer agitation. 

3.21  Dehors the above fact, afresh demand including the penal 

charges/interest was raised by YEIDA authority on 20.08.2014, which 

was again replied by the respondent vide its representation dated 

24.09.2014. On 01.12.2014 a letter was issued by YEIDA authority, 

demanding Rs. 1770/-per square meters from the Respondent in lieu of 

no litigation intensive" to be paid to the land owners, whose land was 

acquired. 

3.22  It is submitted that it was agreed that the plot shall be handed over to the 

appellant in 18 months with grace period of 90 days, and the said period 



was given subject to the force majeure, and in the present controversy 

the delay which was caused are neither deliberate nor intentional.  

3.23  It is submitted that the period for giving the physical possession was 

given subject to the force majeure, and in the present controversy the 

delay which was caused are neither deliberate nor intentional. As such 

there was no deliberate delay in handing over the physical possession of 

the unit. Moreover, the respondent has been given the OC/CC in way 

back. It is further submitted that the appellant himself is defaulter, who 

has not deposited the entire amount against the unit, despite of the 

repeated reminders. 

 

3.24  It is admitted to that extent that the appellant has raised baseless 

objection to the offer of possession letter 11.07.2022. It is further 

submitted that aforesaid offer of possession letter was issued to the 

appellant after receiving the requisite completion certificate. 

 

3.25  It is submitted that respondent has paid an amount Rs. 30 Lakhs in 

pursuant to the RC issued by the UP RERA. 

 

3.26  It is submitted that Appellant filed a frivolous application before the UP 

RERA for rectification and the same has been rightly rejected by the UP 

RERA. 

3.27  It is submitted that vide order dated 15.10.2019 learned UP RERA 

directed to the respondent to handover the possession of plot in question 

till 31.12.2019 after obtaining OC/CC and directed to pay the delay 



interest at the rate of MCLR+1%. It has also been directed in case of the 

respondent failed to handover the possession till 31.12.2019 then in that 

event the respondent will be liable to refund the total deposited amount 

alongwith the delay interest within 45 days. Thereafter, the respondent 

obtained the OC/CC and sent an offer of possession to the appellants and 

also asked the remaining payments but the appellants failed to deposit 

the remaining dues and to take possession of the plot. The appellants 

have chosen to file the execution petition for execution of the order dated 

5.10.2019 and therefore the UP RERA has issued a direction to issue the 

RC in pursuant to the second part of the said order. Accordingly, the RC 

was issued and in pursuant thereto the respondent has paid Rs. 30 Lakhs 

till date. As such it is relevant to point out here that there is no illegality 

and perversity in the order dated 08.12.2022, and the same has been 

passed with due application of mind. 

4. Appellants have filed their rejoinder against the objections filed by the 

respondent which are as under:- 

4.1  It is submitted that the respondent is making an illegal allegation on the 

appellant without any proof of the same. 

4.2  It is admitted that impugned judgment was passed by the Learned 

Authority. It is hereby submitted that the Learned Authority while 

passing the impugned order has travelled beyond its jurisdiction, since 

as per the order dated 15.10.2019 the Learned Authority in its para 1 of 

the operative part of the judgment has directed the respondent to 

handover the possession while the Learned Authority while passing the 

impugned judgment has directed the Secretary, UP RERA to issue 

recovery certificate. 



4.3  It is submitted that the appellant has duly explained the delay in its 

application for condonation of delay. Further in catena of judgments the 

Hon'ble Supreme Court and Hon'ble High court has held that while 

deciding the application seeking for condonation of delay, the Courts 

should prioritize the Act's underlying purpose over technicalities. 

4.4  It is hereby submitted that the appellant preferred the complaint seeking 

the relief for possession along with delay interest. The learned Authority 

has passed the conditional order for possession and incase the 

respondent fails to hand over the same then in that case the respondent 

will refund the amount. The appellant thereafter filed an application for 

execution of the first part of the order for the directions to the respondent 

to handover the possession, whereas the Learned Authority passed the 

orders for issuance of the recovery certificate. After getting the 

knowledge of the same the appellant moved an application for 

rectification, which was dismissed without examining the fact that the 

Learned Authority has wrongly passed an order in the execution. 

4.5  It is admitted that Rs.15,00,000/- has been collected from the respondent 

by the District Magistrate. It is also pertinent to mention here that the 

same amount collected by the District Magistrate is still lying with the 

Real Estate Regulatory Authority and the appellant has not taken the 

same from the authority, since the appellant always sought the relief of 

possession along with delay interest and not the refund. 

4.6  It is submitted that the appellant has challenged the order dated 

08.12.2022 passed by the Learned Authority under section 63 of the Act 

of 2016. 

4.7  It is submitted that the appellant was never got allotted the Plot no. 

mentioned by the respondent its reply. It is pertinent to mention here that 



the para 11 of the memo of appeal may be reiterated as true and correct 

and the same is not been repeated here for the sake of brevity. 

4.8  It is submitted that the restriction was imposed in the year 2019, whereas 

the builder buyer agreement was executed in the year 2013 according to 

which the respondent was supposed to handover the possession by the 

year 2015. It is pertinent to mention here that the respondent with the 

malafied intension has kept the money of the respondent all these while 

and has miserably failed to handover the possession within the stipulated 

period of time as per the agreement. Thus, the respondent cannot take 

the shelter of the orders of the Hon 'ble Court and claim that the delay 

was caused due to the restriction imposed. 

4.9  It is submitted that the Hon'ble High Court in case of M/s Halliburton 

Offshore Services Inc. vs. Vedanta Limited & anrs. O.M.P (I) 

(COMM.) NO. 88/2020 para 62 " the question as to whether COVID-19 

would justify non-performance of breach of a contract has to be 

examined on the facts and circumstances of each case. Every breach or 

non-performance cannot be justified or excused merely on the 

invocation of Covid -19 as a Force Majeure condition. The Court would 

have to assess the conduct of the parties prior to the outbreak, the 

deadlines that were imposed in the contract, the steps that were to be 

taken, the various compliances that were required to be made and only 

then assess as to whether, genuinely, a party was prevented or is able to 

justify its non- performance due to epidemic/pandemic. Thus the 

relaxation of Covid-19 should not be given to the Respondent as the 

project was supposed to be handed over in the year 2015 as per the 

agreement. It is also pertinent to mention here that this Hon'ble Tribunal 

was also pleased to pass an order for site inspection in appeal bearing 

no. 63 of 2019, wherein as per the commission report submitted by the 



advocate commissioner it was found that the project of the respondent 

was still not completed. 

4.10  It is admitted that the possession will be provided within 18 months and 

further 90 days in case of force majeure. It is hereby submitted that the 

term force majeure has been defined under section 6 of the Real Estate 

(Regulation and Development) Act, 2016, and the respondent reason for 

handing the possession late does not comes under the provision of 

section 6 of the Act, 2016. In the case of Mohd. Serajuddin v. State of 

Orissa, AIR 1969 Ori 152 at 162 the Hon'ble Court was pleased to 

observe that, force majeure means act of God, war, insurrection, riot, 

civil commotion, strike, earthquake, tide, storm, tidal wave, flood, 

lightning, explosion, fire and any other happening which the lessee 

would not reasonably prevent or control. In Civil Appeal No. 940/2017, 

the Hon'ble Supreme Court has defined Force Majeure under:- "Force 

Majeure shall mean a case of war, flood, drought, fire, cyclone, 

earthquake or any other calamity caused by nature". Thus considering 

the above mentioned cases the Hon'ble Courts has never encouraged the 

unjust delay and therefore, the contentions made by the Appellant for 

force majeure is arbitrary in nature. 

4.11  It is submitted that the respondent is making an illegal allegations on the 

appellant without any strict prove. Further the appellant was never a 

defaulter and has made the timely payments to the respondent as and 

when demanded. 

4.12  It is submitted that an agreement was executed between the appellant 

and respondent and thus the appellant is not concerned about the dispute 

between YEIDA and respondent. Further at the time of booking the 

respondent has never informed the appellant about the same. 



4.13  It is submitted that the respondent is making an illegal allegation against 

the appellant without any strict proof. Further the appeal of the appellant 

has not became infructuous, thus the submissions of the respondent are 

wrong since the amount has been transferred to the Real Estate 

Regulatory Authority after the appeal was filed by the appellant and 

further the same is still with the RERA and the appellant has prayed for 

the possession. It is further submitted that respondent is making false 

statement, since the appellant has paid almost 95.93% of the amount 

against the unit in question and despite of the same the respondent has 

failed to give the possession of the unit.  

4.14  It is submitted that the Learned Authority has wrong recorded that the 

appellant seeks the relief of refund and accordingly has directed the 

Secretary, UP RERA to issue recovery certificate, whereas the appellant 

has always sought the relief of possession and therefore in order to get 

the order passed by the Learned Authority rectify the appellant has 

moved an rectification application before the Learned Authority. 

4.15  It is submitted that there is no perversity in order, since the executing 

court cannot go beyond its jurisdiction and direct the respondent to 

refund the amount. Further the demand raised by the respondent in offer 

of possession was not as per the agreement and being aggrieved by the 

same the appellant raised its grievance before the respondent, but to no 

avail. Secondly the amount was recovered from the respondent was 

during the appeal which was pending before this Hon'ble Tribunal for 

adjudication and further it is pertinent to mention here that the amount 

is still with the Real Estate Regulatory Authority. 

5.  Heard Miss Aahuti Agarwal, learned counsel for the appellants, and Sri 

Sarvesh Tiwari, learned counsel for the respondent.  



6.  On the basis of pleadings and submissions of parties, we deem proper to 

frame following question to analysis the issue involved;  

Whether the impugned order dated 08.12.2022 of the 
learned Regulatory Authority suffers from any illegality 
and perversity.  

 
7.  Answer to question 

 

7.1  This question relates to the fact whether the impugned order of learned 

Regulatory Authority dated 08.12.2022 suffers from any illegality and 

perversity. 

7.2 Appellant has submitted that learned Regulatory Authority has decided 

his complaint for possession and delay interest vide order dated 

15.10.2019. The respondent/promoter did not comply the order of 

delivery of possession and payment of delay interest, then 

appellants/allottee filed execution application under Section 63 of the 

Act, 2016 with the prayer to the Regulatory Authority for delivery of 

possession and payment of delay interest from respondent/promoter. The 

allottee has always pursued for the execution for delivery of possession 

and delay interest. Respondent/promoter has mentioned in its objection 

that Rs. 30 Lakhs has been paid in pursuant to the RC issued by the UP 

RERA. Respondent/promoter has submitted that RC was issued by the 

learned Regulatory Authority because allottee was interested for refund 

of amount with interest and not for possession. Appellant/allottee has 

denied the submission of respondent/promoter that allottee requested for 

refund of amount because promoter is not giving possession and delay 

interest in compliance of judgment/order of Regulatory Authority. 

Appellant/allottee has submitted that he neither prayed orally before the 

Regulatory Authority nor filed any application for refund of amount with 



interest during execution proceeding. Appellant/allottee, rather, 

submitted that he filed an application on 08.09.2017 for issuing of RC 

for recovery of interest (Rs. 65,91,514) as interim relief calculated till 

30.09.2021. 

7.3 Perusal of application of Section 63 of RERA Act, 2016 makes it clear 

that appellant/allottee prayed only for the possession of the unit and 

delay interest against the promoter. Appellant/allottee has not prayed for 

the refund of deposited amount alongwith interest in lieu of possession. 

Order-sheet dated 07.01.2021, 08.09.2021 explicitly reveals that 

appellant/allottee always prayed for possession and delay interest in 

execution proceeding and respondent/promoter has always assured for 

possession and delay interest. Respondent/promoter has very clearly 

mentioned in his written submission filed before the Regulatory 

Authority during execution proceeding under Section 63 that promoter 

is always willing to give possession with delay interest. Promoter sought 

time till January, 2022 to handover possession after receipt of 

Occupancy Certificate and promoter-company undertakes to pay delay 

interest at the rate MCLR+1% and adjust it at the time of possession. 

Respondent/promoter has also mentioned in his written submission 

before the Regulatory Authority during execution proceedings that 

promoter will arrange alternative unit for the complainant in the project.  

7.4 Perusal of application filed by the appellant/allottee dated 08.09.2021 

before the Regulatory Authority makes it clear that the 

respondent/promoter failed to deliver possession and pay delay interest 

despite several assurances during execution proceedings. 

Appellant/allottee filed an application, with enclosure of chart 

mentioning calculation of delay interest till September, 2021 at Rs. 

65,91,514/- to be recovered through RC as interim relief. Perusal of 



details of copy of proceeding took place before conciliator on 

21.06.2021 and 12.07.2021, reveals that conciliation was only for 

possession and payment of delay interest and respondent/promoter 

always assured for possession and payment of delay interest after 

receiving OC/CC.  

7.5 Again, allottee/complainant mentioned clearly in his application filed 

under Section 39 of RERA Act, 2016 before Regulatory Authority that 

allottee prayed for rectification of order dated 08.12.2022 that 

complainant never opted refund during the case at any point of time.  

7.6 Rectification of order was not possible under Section 39 of the RERA 

Act, 2016, as per the prayer of complainant, therefore, application of 

complainant under Section 39 has been rejected by the Regulatory 

Authority because only typing and calculation mistakes can be rectified 

under Section 39 of RERA Act, 2016.  

7.7 The appellant/allottee has filed present appeal with the prayer for 

setting-aside the impugned order dated 08.12.2022 by which learned 

Regulatory Authority issued the RC for refund of amount alleging that 

complainant/allottee has requested for refund of the amount. Copy of 

offer of possession dated 02.06.2022 has been filed. The offer of 

possession has been issued by the promoter to allottee with statement of 

account. It has been mentioned in the offer of possession that all 

development work at the site is complete and promoter is handing over 

the possession of plots in the project. It is also clear as per submission 

of promoter that Completion Certificate dated 02.06.2022 has been 

issued by the competent authority regarding the project.    

7.8 On the basis of pleadings, documents and analysis of abovenoted facts, 

it is evident and clear that appellant/allottee was pursuing his matter only 



for possession and delay interest from the date of filing of complaint till 

the present execution proceeding under Section 63 of RERA Act, 2016 

before the learned Regulatory Authority. Respondent/promoter has 

throughout the proceedings assured of giving possession and delay 

interest after receipt of OC/CC. Respondent/promoter has also never 

stated before the Tribunal that promoter will not deliver possession and 

not pay delay interest to the appellant/allottee. Issue was hanging due to 

the non receipt/availability of OC/CC. Appellant/allottee objected for 

extra amount charged by the respondent/promoter in offer of possession 

but never surrendered his right of possession and delay interest in lieu of 

refund of amount with interest.  

7.9 It was bounden duty of the learned Regulatory Authority to have taken 

the consent of the allottee in writing, whether allottee wants refund of 

amount. The allottee’s application under Section 63 of RERA Act, 2016 

was for possession and delay interest and not for refund. It was necessary 

for the Regulatory Authority in the first instance to either ask for the 

amendment of relief mentioned in application under Section 63 of 

RERA Act, 2016 or file a separate application for the refund. It is only 

then it could be said that allottee was not inclined to proceed with the 

original relief for possession and delay interest. The oral request for 

refund of amount, as has been mentioned by the Regulatory Authority, 

has been specifically denied by the allottee. The entire proceedings from 

the date of filing of compliant till the filing and pendency of application 

under Section 63 of RERA Act, 2016 clearly reveals that allottee was 

and is pursuing his cause for delivery of possession and delay interest. 

7.10 In view of the above analysis and discussion, we are of the considered 

view that learned Regulatory Authority committed an error and failed to 

follow the proper procedure of execution for the relief for which allottee 



filed his application under Section 63 of RERA Act, 2016 i.e. for 

possession and delay interest. Learned Regulatory Authority should 

have either asked for an appropriate amendment in the relief of the 

Section 63 application or to file a separate application in case the allottee 

wanted to change the nature of relief entirely, being different/reverse to 

the original relief sought in the application. We are, therefore, of the 

considered view that changing the nature and course of 

execution/proceeding initiated on the application of allottee under 

Section 63 from possession and delay interest to that of refund of amount 

on an alleged oral request made by the allottee before the Regulatory 

Authority, is neither substantiated by any evidence, nor is in accordance 

with the procedural law. The impugned order dated 08.12.2022 passed 

by the learned Regulatory Authority suffers from illegality and 

perversity.            

Question is answered accordingly. 

8. In view of the discussion and analysis noted hereinabove, the impugned 

order passed by the Regulatory Authority is unsustainable in the eye of 

law. The appeal is accordingly allowed by passing following orders :  

(i) The impugned order dated 08.12.2022 passed by the 

Regulatory Authority in Complaint No. 12201827627, is 

set-aside and quashed; 

(ii) The Regulatory Authority is directed to decide the 

pending execution proceedings filed under Section 63 of 

Act, 2016 for possession of the unit and delay interest; 

(iii) The Regulatory Authority is directed to deposit/invest the 

recovered money in a scheduled Bank in fixed deposit 



earning maximum rate of interest which shall abide by the 

outcome of the execution proceedings. 

(iv) The amount so deposited shall be duly adjusted as per the 

computation and statement of accounts to be furnished by 

either of the parties after adjusting legal dues admissible 

to the parties in terms of the decree. 

(v) No order as to cost. 

 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 04.09.2025 
PRADEEPKUMAR 


