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1. Before we proceed to examine the instant matter/issue, we deem it proper to
place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated 28.11.2023
with respect to appointment of Judicial Member, in the larger interest as well
as to resume the judicial functioning of the Tribunal and to achieve the
mandate of Section 44(5) of the Real Estate (Regulation & Development) Act
2016 read with Regulation 22 and 25 a Bench consisting of Chairman and
Judicial Member was constituted vide order dated 01.12.2023. The Registry
was directed to issue cause list of fresh appeals and re-schedule the cause list
of pending appeals from 27.09.2023 on joining of the Judicial Member.
Accordingly an office order dated 02.12.2023 was issued by the Registrar,

which reads as under:--
OFFICE ORDER

1t is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and Hon'ble
Technical Member after demitting office by the Hon'ble Judicial Member
on 31.12.2022. Hon'ble Technical Member also demitted office on
26.09.2023 and Hon'ble Administrative Member being on unauthorized
leave from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with effect
from 27.09.2023.



The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently, Hon'ble
Chairman and Hon'ble Judicial Member having judicial back ground

are available.

As per Section 43(3) of the Act 2016 every Bench of the Appellate
Tribunal is to consist of at least one Judicial Member and one
Administrative or Technical Member. The Appellate Tribunal is required
to scrutinize judicially the appeals against the order of Regulatory
Authority or Adjudicating Officer. Rule 30 of the Rules 2016 empowers
the Appellate Tribunal to call upon such experts or consultants from the
fields of economics, commerce, accountancy, real estate, competition,
construction, architecture or engineering or from any other discipline as
it deems necessary, to assist the Appellate Tribunal in the conduct of any

enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason of any
vacancy in, or any defect in the constitution of the Appellate Tribunal or
any defect in the appointment of a person acting as a Member of the
Appellate Tribunal or any irregularity in the procedure of the Appellate

Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the Bench for
hearing of appeals is constituted with Hon'ble Chairman & Hon'ble
Judicial Member for judicial scrutiny of the appeals and in case any
expert opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or such
cases will be deferred till availability of Administrative/Technical
Member.

On joining of Hon'ble Judicial Member, the Registry is directed to
issue cause list of fresh appeals and re-schedule the cause list of pending
appeals from 27.09.2023 and upload the same on the website of the
Tribunal and also inform all the parties/legal representatives about the
same.

This order is issued with the approval of Hon'ble Chairman.



The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is
still continuing on account of non-appointment of Technical and

Administrative Members.

An order of the Tribunal dated 17.01.2024 passed in I.A. No. 1009/2023 in
Appeal No. 134/2019 was set aside by the Single Judge Bench of Hon’ble
Allahabad High Court, Lucknow Bench, vide order dated 10.05.2024 passed
in RERA Appeal Defective No. 9 of 2024 with a direction to the Tribunal to
decide afresh keeping in view the mandate contained in Section 43(3) of the
Real Estate (Regulation and Development) Act 2016 and Regulation 6(5)
falling in Chapter V of the U.P. Real Estate Appellate Tribunal Regulations,
2019.

As per the observation/order of Hon’ble High Court dated 10.05.2024 the
Bench of the Tribunal could not be constituted on account of non-availability
of Technical or Administrative Member. Hence, in reverence to the order of
the Hon’ble High Court and inability to constitute the Bench, the Tribunal
was left with no option but to suspend the judicial functioning of the Tribunal
till the appointment of the Technical/Administrative Member by the State
Government. Accordingly the Tribunal issued an order dated 15.05.2024 to

the same effect.

A Division Bench of the Hon’ble High Court took suo motu cognizance of
the matter and after examining the order of Hon’ble Single Judge dated
10.05.2024 and the order of the Tribunal dated 15.05.2024 suspending the
judicial functioning of the Tribunal as well as the provisions of Section 55 of
the Act 2016, which provides that no act or proceeding of the Appellate
Tribunal shall be invalid merely by reasons of any vacancy in, or any defect
in the constitution of the Appellate Tribunal not affecting the merits of the
case, vide order dated 16.05.2024 directed that the functioning of the
Tribunal, as it was taking place prior to 15.05.2024 shall stand resumed
forthwith.

In compliance of the aforesaid direction of Division Bench of Hon’ble High
Court dated 16.05.2024 the judicial functioning of the Tribunal has been
resumed w.e.f. 21.05.2024.



Now we proceed to deal with the instant matter. This appeal has been filed
under Section 44(2) of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as ‘the Act 2016’) by Sri Sheo Shankar
Choudhary (hereinafter referred to as ‘the appellant’) against the order dated
06.04.2018 passed by the U. P. Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (hereinafter referred to as ‘the Regulatory
Authority’) in Complaint No. 920171565 (Sri Sheo Shankar Choudhary Vs.

Gardenia Aims Developers Pvt Ltd).

The facts of the case, as culled out from the memo of appeal are that the
appellant who was looking to buy a flat came across and booked a residential
flat No. B-8/202 on 2™ Floor at tower B-8 measuring super area of 1350 sq.
ft. in Project Glory, GH-01, Sector-46, NOIDA, Uttar Pradesh, (hereinafter
referred as the “Project”) in the project of the respondent. The details of the
apartment along with payment schedule were provided in the allotment letter.

The detailed description is given in the following paragraphs:-

7.1 A Flat Allottee (s)’s Agreement was executed between the appellant
and the respondent on 11.05.2010 and as per allotment letter, the cost
of the said flat was Rs 39,82,500/- (Rupees thirty nine lakh eighty two
thousand five hundred only) and it was specifically mentioned in the

payment plan that this was the total cost of the flat.

7.2 A special term containing additional conditions for the employees of
HCL was agreed upon by the respondent and as per para 15 of the
special term, respondent shall pay penalty @ Rs 10 per sq. ft. to the

allottees in case of delay in handing over legal possession.

7.3 Against the total agreed sale consideration, the appellant has paid Rs
40,07,500/- (Rupees forty lakh seven thousand five hundred only). It
is thus crystal clear that the appellant had paid Rs 25000/- (Rupees
twenty five thousand only) over and above from the agreed sale

consideration.



7.4

7.5

6.6

7.6

7.7

7.8

7.9

As per para 25 of the agreement the date of possession was October
2012 + three months. But the respondent deliberately and intentionally
failed to deliver the legal possession of the flat to the buyer till date for

the reason best known to the respondent.

Despite paying several visits by the appellants to the respondent and
making various communications through letters/e-mails requesting the
promoter to handover the possession, respondent did not take care of

any request and completely fail to comply their part of agreement.

The appellant on receiving no communication from the respondent with
respect to handing over of possession as per agreed date and after
knowing that the respondent had not received OC/CC from the
competent authority, filed complaint No. 920171565 before Regulatory
Authority.

On raising final demand of Rs 10,03,524/- by the respondent on
03.09.2016, the appellant cleared the dues in time.

Despite the facts that offer sale consideration includes all taxes, the
respondent had charged service tax from the Appellant. It is matter of
fact that in the Flat Allottee(s) Agreement dated 11.05.2010, the
respondent has not mentioned anywhere that the Appellant shall pay
service tax or any other tax to the respondent or any authority. At no
point of time, the Respondent even inform the Appellant regarding
applicability of any tax in any way or in any manner whatsoever.
Therefore, the service tax charged by the Respondent is against the
builder buyer agreement and the Appellant is fully entitled to receive

back the same with interest.

During the pendency of the complaint, the respondent vide illegal and
illegitimate demand letter dated 08.02.2018 raised a demand of Rs.
5,37,163/- from the appellant on pretext that on scrutiny of account, the

respondent found these dues outstanding on the appellant.

The appellant duly replied this demand letter vide reply dated
23.02.2018 narrating entire facts and requested to withdraw the demand
immediately but the respondent has not withdrawn illegitimate demand

till date.



7.10 During pendency of the appeal, the applicant has filed and uploaded

following applications on RERA site:-
(a) Application for refund of service tax.

(b) Application to set aside the demand letter and declare it null and

void.

The appellant has also filed written arguments before the
Regulatory Authority but the Regulatory Authority did not consider

the written arguments and passed the impugned order.

7.11 The Regulatory Authority has not given any findings on the prayer

made by the appellant nor decided the applications of the appellant.
The Regulatory Authority without considering the material facts,
documents and evidence on record, decided the complaint vide

impugned order dated 06.04.2018.

On being aggrieved by the impugned order dated 06.04.2018, passed by the

Regulatory Authority, the appellant filed the instant appeal challenging of

the same on the following grounds:-

A.

The Ld. Authority vide impugned order dated 06.04.2018 has directed
the respondent to deliver legal possession of the flat to the appellant
with penalty @ Rs.5 per sq. ft. on super area by 31st December, 2018.
It 1s respectfully submitted before this Hon'ble Tribunal that the Ld.
Authority has not considered the other prayers and applications made
by the appellant and has not given any findings on the other prayers

and applications.

Because in the special terms signed by the respondent with HCL
employees, the respondent vide para 15 of the special terms has agreed
that in case of delay in handing over legal possession, the respondent
shall pay penalty to the appellant @ RS 10 per sq. ft. on super area but
the Authority completely fail to consider the special term and awarded
penalty @ Rs. 5 per sq. ft. on super area only which is against the

agreement.

The Regulatory Authority has ordered for penalty from 01.02.2013
instead of November 2012. It has been submitted that the grace period



of three months was permitted in case of force majeure. The
respondent completely failed to put any evidence on record to show
any force majeure due to which delay in handing over of the possession

occurred.

The construction in Tower B-8 is complete and the respondent was
supposed to deposit the authority and bank dues and after obtaining
necessary certificates/permission, execute the registry in favour of the
appellant but the Regulatory Authority overlooked this fact and
granted the time to respondent till December 2018 without recording
any finding as to why such a long time granted only for the purpose of
depositing money and execution of the registry and allowed the

appellant to wait for another about eight months.

The respondent has raised illegal demand of Rs 5,37,163/- on different
heads vide demand letter dated 08.02.2018, perusal of which transpires
that demand raised by the respondent included interest only whereas
and appellant had made entire payment on scheduled time as per
payment plan and thus the additional demand raised by the respondent

was illegal, arbitrary and the same was required to be set aside.

Learned Authority has not given any findings on the applications of
the appellant and simply decided the compliant vide impugned order
dated 06.04.2018 giving additional 08 months’ time to the respondent.

Regulatory Authority has not granted any compensation to the
appellant for physical harassment, mental agony and financial loss for

which the appellant is fully entitled.

The respondent had charged service tax from the in spite of the fact
that there is no provision in the agreement that the respondent shall
charge service tax. At no point of time, the respondent even informed
the appellant regarding applicability of any tax in any way or in any
manner whatsoever. Therefore, the service tax charged by the
Respondent is against the builder buyer agreement and the Appellant

is fully entitled to receive back the same with interest.



The respondent has enjoyed the money of the appellant for more than
8 years, therefore, the appellant is also entitled to get the interest on the

deposited amount for the delay period with interest (@ 24% per annum.

As per agreement the delay penalty was payable monthly from the date
of the delay in delivery of possession but the respondent did not pay a
single penny to the appellant. Therefore, the appellant is entitled for
interest on penalty amount (@ 24% per annum from the due date till its

realisation.

As per para 17 of the agreement, the respondent has clearly mentioned
that for any delay in payment, the respondent shall charge interest @
24% per annum, therefore, the appellant is also for the same rate of
interest 1.e. 24% on the recoverable amount from the due date till its

realisation.

Respondent had collected Rs 25000/- from the appellant over and
above the agreed sale consideration, therefore, the appellant is entitled
to receive back this amount from the respondent with interest @ 24%

per annum.

In the instant appeal, the appellant has sought the following relief/s:-

(a)

(b)

(c)

(d)

Direct the respondent to give legal possession of the flat bearing No.
B-8/202, Gardenia Aims Glory, Sector-46, NOIDA-201301 (UP)
immediately after obtaining Occupancy and Completion Certificate
(OC/CC) and other necessary permissions and certificates from the

competent authorities.

Modify the order of penalty by granting penalty to the appellant from
November 2012 till handing over actual physical possession of flat @

Rs 10 per sq. ft. on super areas as per special terms.

Direct the respondent to pay interest on penalty amount during delay

period.

Award the cost of litigation in favour of the appellant and against the

respondent.



10.

11.

12.

13.

(e)  Grant compensation to the appellant for physical harassment, mental

agony and financial loss as per provisions of RERA.

(f)  Direct the respondent to refund the entire service tax collected from

the appellant with interest @ 24% per annum.

(g) Direct the respondent to pay interest on the deposited amount for delay

period @ 24(@ per annum till its realisation.

(h)  Direct the respondent to refund Rs 25,000/- additionally collected from
the appellant.

(1)  Set aside the impugned demand letter dated 08.02.2018, issued by the

respondent, declaring the same null and void.

()  Grant permanent stay in favour of the appellant restraining the
respondent, authority etc. not to disturb physical possession of the
appellant from the flat bearing No. B-8/202, Gardenia Glory, Section-
46, NOIDA, Uttar Pradesh.

(k)  Pass such other or further order or orders as this Hon’ble Tribunal may
deem fit and proper under the facts and in the circumstances of the

present case.

Neither the objections of the respondent nor reply of appellant thereto are on
record. The counsels for the parties made submissions on the basis of
documents/records, available on memo of appeal as well as on the legal
issues.

Heard Sri Amit Yadav, learned counsel for the appellant and Ms Suchita
Singh, learned counsel for the respondent.

Learned counsel for the appellant at the very outset stated that though in the
instant appeal, various reliefs from (a) to (k) have been sought, but he
confines his prayer only to the extent for grant of interest from promised date
of possession till offer of fit out possession dated 26.11.2016 as the

possession of the unit was taken by the appellant on same day.

Learned counsel for the respondent submitted that the appellant filed a
complaint before the Regulatory Authority seeking possession and penalty
for delay as per provisions of the RERA and the relief of possession has

already been granted vide order under challenge and interest for delay has



14.

15.

10

been granted as per provisions of the agreement, therefore, there is no

illegality or perversity in the impugned order of the Regulatory Authority.

Learned counsel for the respondent further submitted that the appellant while
filing instant appeal expanded scope and sought various reliefs which were
not sought in the complaint and any such relief is not permissible. As
appellant’s prayer is now only with respect to grant of interest from the
promised date of possession in the BBA till offer of possession as per the
provisions of the rules as well as rate of interest being granted by the
Regulatory Authority, she has to say nothing and the issue be examined in

accordance with law.

In order to examine the grounds taken by the appellant and the averments
made by both the parties, we deem it proper to frame the following issues

based on the grounds pressed by the learned counsel for the appellant:--

(1)  Whether the Regulatory Authority had no jurisdiction to examine and
decide the complaint of the appellant as the matter relates to the period
prior to the enforcement of the Real Estate (Regulation and

Development) Act 20167

(2)  Whether under the scheme of the Act 2016 and Rules 2016 any
mechanism has been provided for determination of the interest or
compensation for delay in handing over possession of the
apartment/plot to the allottee and/or refund with interest, if allottee

does not want to continue/wish to withdraw from the project?
(3)  Whether the project in question of the respondent is delayed?

(4)  Whether it is necessary and mandatory for the Promoter to have first
Completion Certificate (C.C.) and Occupation Certificate (O.C.) under
the provisions of the Act 2016 and Rules of 2016 read with the U.P.
Apartments (Promotion of Construction, Ownership and Maintenance)
Act 2010 before offering possession as well as asking the allottee to

settle the account and satisfy the final demand?

(5)  Whether the appellant is entitled for interest for the delay in completion
of the Project under the scheme of Act 2016? If yes, what rate of

interest is required to be paid by the Promoter to the allottee?



16.

(6)

(7)

(8)

©)
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Whether the allottee is bound to make payment of the installments
without there being any development or achieving milestone of the
project by the promoter and if any allottee stops payment of the

installments, he will fall in the category of defaulter?

Whether on taking fit out possession by an allottee he will loose his
claim for delay in execution of conveyance deed due to non-
availability of Occupancy Certificate and Completion Certificate from

the competent authority?

Whether allottees, who take fit out possession of the flat and start living
in the said flat, will still be entitled to seek interest for delay in
providing legal possession by the promoter in accordance with the
terms of the agreement read with provisions of Section 18(1) of the Act
20167

Whether it is obligatory on the part of the Promoter to provide all the
assured facilities, amenities and other features promised vide

advertisement/allotment letter/agreement?

Vide Issue No. (1) we are required to examine as to whether the Regulatory

Authority had no jurisdiction to examine and decide the complaint of the

appellant as the matter relates to the period prior to the enforcement of the

Real Estate (Regulation and Development) Act 2016.

16.1

16.2

The respondent in its objections challenged the jurisdiction to the
Regulatory Authority for entertaining the complaint of the appellant on
the ground that the Act 2016 became fully operational with effect from
May 2017 in the State of Uttar Pradesh, but the matter relates prior to
enforcement of the Act 2016 and, therefore, the Regulatory Authority
had no jurisdiction to entertain the complaint of the appellant. This
issue has been raised by the respondent for the first time in its objection
to the grounds of appeal and no appeal has been filed by the respondent

challenging the impugned order.

The issue raised by the respondent is no more res integra in view of the
judgment of Hon’ble Supreme Court in Civil Appeal No(s). 6745-
6749 of 2021 M/s Newtech Promoters and Developers Pvt. Ltd. Vs.
State of U.P. and others etc., wherein the Hon’ble Supreme Court
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framed a question “Whether the Act 2016 is retrospective or
retroactive in its operation and what will be its legal consequence if
tested on the anvil of the Constitution of India?” and vide paras 53
and 54 of the judgment, the Hon’ble Supreme Court observed that from
the scheme of the Act 2016, its application is retroactive in character
and it can safely be observed that the projects already completed or to
which completion certificate has been granted are not under its fold
and therefore, vested or accrued rights, if any, in no manner are
affected. At the same time it will apply after getting the on-going
projects and future projects registered under Section 3 to prospectively
follow the mandate of the Act 2016. Paras 53 and 54 of the said

judgment are reproduced as under:--

53.  That even the terms of the agreement to sale or home buyers
agreement invariably indicates the intention of the developer
that any subsequent legislation, rules and regulations etc. issued
by competent authorities will be binding on the parties. The
clauses have imposed the applicability of subsequent
legislations to be applicable and binding on the flat
buyer/allottee and either of the parties, promoters/home buyers
or allottees, cannot shirk from their responsibilities/liabilities
under the Act and implies their challenge to the violation of the
provisions of the Act and it negates the contention advanced by
the appellants regarding contractual terms having an
overriding effect to the retrospective applicability of the
Authority under the provisions of the Act which is completely

misplaced and deserves rejection.

54.  From the scheme of the Act 2016, its application is retroactive
in character and it can safely be observed that the projects
already completed or to which the completion certificate has
been granted are not under its fold and therefore, vested or
accrued rights, if any, in no manner are affected. At the same
time, it will apply after getting the ongoing projects and future
projects registered under Section 3 to prospectively follow the

mandate of the Act 2016.
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The project of the respondent being on-going and registered with the
UPRERA is fully covered under the provisions of the Act 2016 and thus,
the Regulatory Authority had jurisdiction to examine and decide the
complaint of the complainant/appellant. Issue no. (1) Is decided

accordingly.

Issue no. (2) is, whether under the scheme of Act 2016 and Rules 2016
any mechanism has been provided for determination of the interest for
delay in handing over possession of the apartment/plot to the allottee, if the
allottee does not intend to withdraw from the project and/or refund with
interest and compensation, if the allottee withdraws on account of not

providing possession within the period prescribed in the agreement.

17.1 The Act envisages adjudication by the Regulatory Authority in terms
of the powers under Chapter V of the Act and in particular Sections
31, 32, 34, 35 and 40 of the Act, and for adjudging compensation by
the Adjudicating Officer in terms of the power under Chapter VIII of
the Act and in particular Sections 71 and 72 thereof.

17.2 The Act spells out the obligations of the promoter of a real estate
project and the consequence of the promoter failing to fulfill those
obligations. Some of those obligations are enumerated in Section 11,

12 to 18 of the Act.

17.3 Section 18 of the Act talks of the consequence of the failure by the
promoter to complete or to be unable to give possession of an
apartment, plot or building either in terms of the agreement for sale
or failure to complete the project by the date specified therein or on
account of discontinuance of his business either on account of
suspension or revocation of the registration under the Act or for any
other reason. In theevent of either of the above contingencies under
Section 18 (1) (a) of the Act, the promoter is made liable on the

demand of the allottee:-

(1) In the event that the allottee wishes to withdraw from the
project, without prejudice to any other remedy available, to
return the amount received by the promoter in respect of

that apartment, plot, building, as the case may be, together
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with “interest at such rate as may be prescribed” “including

compensation in the manner as provided under this Act”;

(1))  Where an allottee does not intend to withdraw from the

(iii)

17.4

17.5

A.

project thepromoter shall pay him for every month’s
delay in handing over of the possession, “interest at such
rate as may be prescribed”. Section 18 (2) of the Act
mandates that in case loss is caused to allottee due to the
defective title of the land, on which the project is being
developed or has been developed, the promoter shall
compensate the allottee and that such claim for
compensation under Section 18 (2) shall not be barred by
limitation provided under any law for the time being in

force.

Section 18 (3) of the Act states that where the promoter fails to
discharge any other obligations under the Act or the Rules or
Regulations made there under or in accordance with the terms
and conditions of the agreement for sale, the promoter shall be
liable to pay “such compensation” to the allottees, in the manner

as provided under the Act.

It is apparent on a reading of Section 18 of the Act as a whole that
upon the contingencies spelt out therein, (i) the allottee can either
seek refund of the amount by withdrawing from the project; (ii) such
refund could be together with interest as may be prescribed; (iii) the
above amountswould be independent of the compensation payable
to an allottee either interms of Sections 18 (2) or 18 (3) of the Act
read with other provisions;(iv) the allottee who does not intend to
withdraw from the project will be required to be paid by the promoter

interest for every month’s delay of handing over possession.

The provisions of Section 18(1) acclaimed two rights of the Allottee
in cases where there is a delay in handing over of the possession by
the promoter of the allotted unit in accordance with the terms of

agreement forsale:—

When an Allottee wishes to withdraw from the project due to



17.6
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delay in handing over of the possession, on demand the Allottee
shall be refunded the entire deposited amount along with the
interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this
Act. Hence when an Allottee withdrew from the project he has
the right to receive his deposited amount with interest at such rate
as may be prescribed in the rules including compensation in the
manner prescribed in the Act. Thus an Allottee can Receive
“interest” and “COMPENSATION” both from the promoter

alongwith the deposited amount.

When the Allottee decides to stay in the project even due to
delay in handing over of the possession, he shall be paid, by the

promoter, interest for every month of delay, till the handing over
of the possession, at such rate as may be prescribed. In this
case an Allottee is entitled for interest for every month of delay
till the handing over of the possession, at such rate as may be

prescribed only.

If we closely examine the above two provisions, it comes out that
in a case where the Allottee exits the projects, the Act expressly
provides INTEREST AND COMPENSATION both, but in cases
where the Allottee tends to stay in the project the Allottee is only
entitled for interest of every month till the handing over of the
possession. Thus the intention of the legislature was to provide
Compensation only to those Allottees who exit the project and not

to those who tends to stay in the project.

17.7 Now if we study the Section 18 as a whole, the following are the

A.

expressprovisions for providing compensation to an Allottee under

section 18:-

Where the Allottee wishes to withdraw from the project, without
prejudice to any other remedy available, on demand he shall be
liable to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at

such rate as may be prescribed in this behalf including
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17.9
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compensation in the manner as provided under this Act.

The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the
project is being developed or has been developed, in the manner

as provided under the Act.

If the promoter fails to discharge any other obligations imposed
on him under this Act or the rules or regulations made there
under or in accordance with the terms and conditions of the
agreement for sale, he shall be liable to pay such compensation

to the allottees, in the manner as provided under this Act.

As per the provisions of Section 18, compensation can be sought by
an Allottee in case of defective title of the land, and also if the
promoter fails to discharge any other obligations imposed on him
under this Act or the rules or regulations made there wunder
or 1in accordance with the terms and conditions of the agreement

for sale.

The word “Any Other” signifies beside these, meaning thereby
thatapart from the delay in possession, any other breach of the terms
& conditions of the Agreement to sell or breach of the obligations
imposedon him by the provisions of the Act or Rules shall also be

liable to compensate the Allottee.

17.10 If we critically analyze the section, we will find that the word

‘compensation’ has been used in every sub-section covering almost
all the scenario except the word compensation has not been used
in thecase where Allottee decides to stay in the project even due to
delay in handing over of the possession and he shall be paid, by the
promoter, interest for every month of delay, till the handing over of

the possession,at such rate as may be prescribed only.

17.11 The intention of the legislature was to provide Compensation only

to those Allottees who exit the project and also regarding defective
title and breach of agreement to sale and obligations imposed on, by
the Act and Rules, but not to those who wishes to stay in the project,

for them beside the other provision of compensation in term of
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defective title and breach of agreement to sale as well as obligations
imposed on by the Actand Rules is applicable, but in case of delay
in handing over of possession ,the Allottee is entitled for only
INTEREST at a prescribed rate and not “compensation® as the

Suffix “including compensation” hasnot been provided by the Act.

17.12 Thus the intention of the legislature was clear in providing the
compensation of delay to only those who exit the project and not to

those who wishes to stay in the project.

When one turns to the powers of the Authority, it is seen that under
Section 31, the complaints can be filed either with the Authority or
with the Adjudicating Officer (AO) for violation or contravention of
the provisions of the Act or the Rules and Regulations. Such
complaint can be filed against “any promoter, allottee or real estate
agent”, as the case may be. Such complaint can be filed by “any
aggrieved person”. The Explanation to Section 31 (1) of the Act
states that for the purposes of said sub-section “person” shall include
an association of allottees or any voluntary consumer association
registered under any law for the time being in force. Section 31 (2)
states that the form, manner and fees for filing a complaint under sub-

section (1) shall be such as may be prescribed.

17.13 Having gone through the relevant Sections of the Act, we find that as
per Sections 12, 18 and 19 of the Act, the allottee, in case of default
by the promoter, is entitled to refund of his/her entire investment
along with "interest at such rate as may be prescribed" and
"compensation in the manner provided under the Act". Whereas in
Section 12, the part dealing with interest and the part dealing with
compensation are joined with the word "and" while in Section "18"
they are joined with the word "including". Also, "at such rate as may
be prescribed" is suffixed to the word "interest" in the context of
refund of investment, but the expression "at such rate as may be
prescribed" is neither prefixed nor suffixed to the word
"compensation" in any of the Sections of the Act. The term
compensation is suffixed by the expression "in the manner as

provided under this Act" in Sections 12, 14, 18 & 19 of the Act.
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However, compensation and interest are qualified by the term "as he
thinks fit in accordance with the provisions of any of those sections"
in Section 71 of the Act. The Act only lays down for "holding an
enquiry in the prescribedmanner, after giving any person concerned
a reasonable opportunity of being heard" under Section 71. The Act
very clearly provides that the quantum of compensation or “interest
as he thinks fit” under Section 71 will be decided taking into

consideration the factors listed under Section 72 of the Act.

17.14 We further examined Section 31 of the Act and Rule 33 & Rule 34 of
the Rules. The relevant portions of Section 31 of the Act and Rule 33

of the Rules are extracted as follows:-
Extract of Section 31 of the Act

"(1)  Any aggrieved person may file a complaint with the
Authority or the adjudicating officer, as the case may be, for
any violation or contravention of the provisionsof this Act or the
rules and regulations made thereunder against any promoter,

allottee or real estate agent, as the case may be.
Explanation

For the purpose of this sub-section "person” shall include the
association of allottees or any voluntary consumer association

registered under any law for the time being in force.

(2 The form, manner and fees for filing complaint under sub-

section (1) shall be such as may be specified by regulations."

17.15 As can be seen from above, Section 31(2) of the Act provides for
specifying by regulations, the form, manner and fee for filing
complaint under Section 31(1) of the Act. As provided under Section
31(2) of the Act, the U.P. Government has framed Rules, 2016. Rule
33(1) provides for manner of filing a complaint with the Regulatory
Authority. Rule 33(1) is extracted as follows:-

Extract of Rule 33(1) of Rules-
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(1) Any aggrieved person may file a complaint with the
regulatory authority for any violation under the Act or the
rules and regulations, made there under, save as those
provided to be adjudicated by the adjudicating officer, in
Form M which shall be accompanied by a fee of rupees
one thousand in the form of a demand draft drawn on a
nationalized bank, in favour of regulatory authority and
payable at the main branch of that bank at the station,

where the seat of the said regulatory authority issituated.

17.16 It is evident from Rule 33(1) of the Rules that the complaints filed
with the Regulatory Authority should be in Form M, except those
complaints which require to be adjudicated by the Adjudicating
Officer. On top of Form M, it is clearly written that it is as per
provisions of Rule 33(1) and is meant for filing complaint under
Section 31 of the Act. Further Column 5 of the Form M specifically

requires a complainant to indicate the relief(s) sought.

17.17 On examination of Section 35 of the Act, we find that the powers of
the Regularity Authority under Section 35 of the Act are of a wide
nature. While discharging those functions, it will be open to the
Authority to even require the AO to conduct the inquiry. Section 35 (2)
of the Act also makes it plain that the Regulatory Authority will have
the same powersas a Civil Court. The legislative intent is, therefore,
not to diminish the adjudicatory functions of the Regulatory Authority,
but rather to provide it with all the trappings of a quasi-judicial/judicial
authority while inquiring into the complaints and issuing directions, by
directing theAdjudicating Officer to adjudicate the compensation or
interest. The legislation in its own wisdom has used the word
“Authority” as well as “Adjudicating Officer” wherever it is required.
Furthermore, the legislation has clearly, intentionally and suitably used
the word “penalty” or “interest at such rate as may be prescribed” in
case of Authority and “compensation” or “interest as he thinks fit” in

case of Adjudicating Officer.
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17.18 Further, the Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra)

observed as follows:-

"Section 18(1)(b) lays down that if the promoter fails to complete
or is unable to give possession of an apartmentdue to
discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or for
any other reason, he is liable on demand to the allottees, in case
the allottee wishes to withdraw from the project, without
prejudice in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be paid by
the promoter interest for every month's delay till handing over of
thepossession. The requirement to pay interest is not a penalty as
the payment of interest is compensatory in nature in the light of
the delay suffered by the allottee who has paid for his apartment
but has not received possession of it. The obligation imposed on
the promoter to pay interest till such time as the apartment is
handed over to him is not unreasonable. The interest is merely

compensation for useof money".

17.19 The Hon’ble Supreme court in the case of M/s. NEWTECH
PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF
U.P. and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil)
357] while dealing with the jurisdiction of the Authority and the
Adjudicating Officer under the provision of the Real Estate
(Regulation and Development) Act, 2016 has framed a question as

follows:-

“l. Whether the authority has jurisdiction to direct
return/refund of the amount to the allottee under Sections 12,
14, 18 and 19 of the Act or the jurisdiction exclusively lies with
the adjudicating officer under Section 71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph 86
held that:
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“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally
culls out is that although the Act indicates the distinct expressions
like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifests that when it
comes to refund of the amount, and interest on the refund amount,
or_directing payment of interest for delayed delivery o
possession, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with
Section 72 of the Act. If the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to
the adjudicating officer as prayedthat, in our view, may intend
to expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against
the mandate of the Act 2016 .

17.20 On examination of the above finding of the Hon’ble Apex Court with
the provision of the section 18 of the Act 2016, it is clear that when
the Allottee decides to stay in the project even due to delay in
handing overof the possession, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed, meaning thereby in
this situation the Allottee is entitled for interest for every month of
delay till the handing over of the possession, at such rate as may be
prescribed, and not ‘“compensation” as the suffix “including
compensation” in case of seeking refund due to delay beyond the

period prescribed in the agreement.

17.21 The scheme of the provisions of Section 18 of the Act 2016 clearly

provides that in cases where the Allottee intends to stay in the project,
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the Allottee is entitled only for interest as per the rate prescribed and
its jurisdiction of determination lies in the regulatory authority and
not with Adjudicating Officer, and hence the Adjudicating Officer
cannot grant interest as compensation, because the Statute does not

provide any scope of compensation in such situation.

17.22 It is to be noted that discretionary powers also vest with the

Adjudicating officer as he can direct to grant compensation as “HE
THINKS FIT” after the enquiry, in conformity with the provisions of
Section 72, meaning thereby that he has the power to “ACCEPT OR
REJECT” the claim of the Allottee after an enquiry, but no such powers
lie with the Authority in granting interest for delayed period.

17.23 From the aforementioned discussion, it is clear that the Act of 2016

provides a mechanism for determination of interest as per the rate
prescribed only by the Regulatory Authority for the delay in handing
over possession of the unit to the allottee, if the allottee wishes to stay
with the project and or refund with interest and compensation, if
allottee wished to withdraw from the project. Issue no. (2) is answered

accordingly.

18.  Vide Issue No. (3) we are required to examine as to whether the project in

question of the respondent is delayed?

18.1

18.2

On examination of the provisions of the agreement executed between
the appellant and the respondent on 11.05.2010, it is evident that the
respondent was to complete the project by Oct 2012 with a grace period
of + 3 months. The respondent offered the fit out possession on
26.11.2016 and the sale deed has not been executed on account of non-
availability of no objection certificate along with OC/CC from the

competent authority.

Objections to the grounds of appeal have not been filed by the
respondent and neither any record has been placed on record which
indicates the force majeure. There is no evidence about receiving of
OC/CC from the competent authority by the respondent. Therefore,
we can safely observe that the respondent failed to comply the order of
the Regulatory Authority dated 06.04.2018 regarding providing
possession to the complainant/appellant along with OC/CC. In

absence of OC/CC, conveyance deed cannot be executed and the
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allottee cannot take legal possession of the booked apartment/flat.
Therefore, we hold that the project of the respondent is delayed. Issue
no. (3) is decided accordingly.

Issue No. 4 is as to whether offer of possession can be given by a promoter

without completion and occupation certificate or is it necessary and

mandatory to obtain the same before offering possession and asking the

allottee to settle the account and satisfy the final demand, under the scheme
of Act & Rules 2016, read with U.P. Apartments Act 2010.

19.1

In order to appreciate the issue, we examine Section 2(q) and Section
2(zf) of the Act of 2016, which defines Completion & Occupancy

Certificate, the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise

requires,-

“Section 2 (q) '"completion certificate" means the
completion certificate, or such other certificate, by whatever
name called, issued by the competent authority certifying that
the real estate project has been developed according to the
sanctioned plan, layout plan and specifications, as approved by

the competent authority under the local laws;”

“Section 2 (7f) "occupancy certificate" means the occupancy
certificate, or such other certificate by whatever name called,
issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision for

civic infrastructure such as water, sanitation and electricity,;”

19.2 On examination of the provisions of Section 2 (q) and Section 2(zf),

we find that completion certificate is basically a certificate issued by
the competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and
specifications, as approved by the competent authority under the local
laws. On the other hand, the occupancy certificate is issued by the
competent authority permitting occupation of any building, as
provided under local laws, which has provision for civic infrastructure

such as water, sanitation and electricity etc.



19.3

24

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes

for Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment
may be transferred by the promoter to any person only after
obtaining the completion certificate from the prescribed
sanctioning authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from
prescribed authority [within the period specified for completion
of the project in the development permit or the building permit
as the case may be] Provided that if the construction work is not
completed within the stipulated period, with the permission of
the prescribed authority;

Provided further that if the completion certificate is not issued
by the prescribed sanctioning authority within three months of
submission of the application by the promoter complete with all
certificates and other documents required, the same shall be

deemed to have been issued after the expiry of three months.

Explanation: For the purposes of this sub-section "completion”
means the completion of the construction works of a building as
a whole or the completion of an independent block of such

building, as the case may be.”

19.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that

19.5

an apartment may be transferred by the Promoter to any person
(allottee) only after obtaining the C.C. from the prescribed sanctioning
authority concerned as per building by-laws. The C.C. is required to be
obtained by the Promoter, meaning thereby that Allottee has no role to
play in obtaining C.C. from the prescribed authority. A Promoter is
required to first obtain C.C./O.C. from the prescribed authority, only
thereafter register conveyance deed of the real estate in favour of the
Allottee(s) and a legal & habitable possession can be offered to the
Allottees.

The issue of offering handing over possession prior to obtaining

occupancy certificate was also examined by the Hon’ble Supreme
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Court in Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V.
Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and
ors.decided on 11.02.2019 wherein it has been observed that
possession cannot be handed over prior to obtaining occupancy

certificate.

19.6 In view of the aforesaid analysis, we are of the considered view that as
per the provisions of the U.P. Apartments Act, 2010 read with the
provisions of Act, 2016 a Promoter is required to offer legal and
habitable possession to the allottees only after obtaining C.C./O.C. and
ask for clearing dues by raising final demand. Issue no. (4) is decided

accordingly.

Issue No (5) relates to the entitlement of the appellant for the interest on
account of delay in completion of the Project under the scheme of Act, 2016
and the rate of interest required to be paid by the Promoter to the allottee for

delay.

20.1 Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to
give possession in accordance with the Agreement for Sale within the
date specified therein, then the Promoter shall return the amount
received from the Allottee in respect of that property with interest and
compensation, on the Allottees’ demand. The power of exercising the
option of either staying in the Project or for withdrawing from it lies
only with the Allottees under the provisions of Section 18 (1) of the
Act. Further, Section 19(4) of the Act 2016 gives right to the allottees
to claim refund along with interest and/or compensation in case the
Promoter fails to give possession of the apartment in accordance with

the terms and conditions of Agreement for sale.

20.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R
558 observed that the requirement to pay interest in pursuance to the
provisions of Section 18(1)(b) of the Act, 2016 is not a penalty as the
payment of interest is compensatory in nature in the light of the delay

suffered by the allottee who has paid for his apartment but has not
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received possession of it. The obligation imposed on the promoter to
pay interest till such time as the apartment is handed over to him is not

unreasonable. The interest is merely compensation for use of money.

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667
affirming the view taken in the Judgment in Pioneer’s case the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer
and the flat purchaser. The stringent terms imposed on the flat
purchaser are not in consonance with the obligation of the Developer
to meet the timelines for construction and handing over possession, and
do not reflect an even bargain. The failure of the Developer to comply
with the contractual obligation to provide the flat within the
contractually stipulated period, would amount to a deficiency of
service. Given the one-sided nature of the Apartment Buyer’s
Agreement, the consumer fora had the jurisdiction to award just and
reasonable compensation as an incident of the power to direct removal

of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the
provisions of Section 18 of the Act, 2016, in the case of M/S Imperia
Structures Ltd. Vs. Anil Patni and another, Civil Appeal Nos. 3581-
3590 of 2020, decided on 02.11.2020, vide para 23, was pleased to
observe that the right so given to the allottee is unqualified and if
availed, the money deposited by the allottee has to be refunded with
interest at such rate as may be prescribed and the proviso to Section
18(1) contemplates a situation where the allottee does not intend to
withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1)

or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(1), the

rate of interest payable by the promoter or by the allottee respectively
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are defined in case of default by either of the party. These Rules are

extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money paid
by the Allottee under any head whatsoever towards the purchase of the
apartment, along with interest at the rate equal to MCLR (Marginal
Cost of Lending Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules, within forty-five days of receiving

the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay till
the handing over of the possession of the Apartment/Plot, which shall
be paid by the Promoter to the Allottee within forty-five days of it

becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan annexed
hereto, despite having been issued notice in that regard the Allottee
shall be liable to pay interest to the promoter on the unpaid amount at
the rate equal to MCLR (Marginal Cost of Lending Rate) on home loan
of State Bank of India + 1% unless provided otherwise under the Rules.
The Promoter must not be in default to take this benefit.

On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as
provided in Section 2(za) of the Act, in as much as that the interest
chargeable from the allottee by the promoter, in case of default in

payment as per demand, is equal to the rate of interest which the
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promoter is liable to pay to the allottee, in case of default/delayed

possession on the part of promoter.

We have come across various orders of the Regulatory Authority
wherein it had granted interest at the rate of MCLR+1% per annum in
case of delayed projects and had an occasion to examine the issue of
rate of interest at MCLR+1% awarded by the Regulatory Authority in
Appeal No. 295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh
Kumar Tiwari) decided on 20.02.2020 and held as under:--

We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to the
seller in the real estate market and therefore the buyers/allottees have
no choice but to sign on such "dotted line", "one sided, unfair and
unreasonable” terms and conditions/Agreements. We are therefore of
the view that the rate of MCLR +1%, as prescribed by the Government
and as being ordered by the Regulatory Authority, be payable from the
date of deposit of money in case the allottee wishes to withdraw from
the project; and from the specified/expected date of possession in case
the allottee wishes to stay in the project, would balance the equities
and are just and fair and will fall within the term "interest at such rate

»

as may be prescribed" as used in Sections 12, 18 & 19.........

The Hon’ble Supreme Court in Civil Appeal No. 4910-4941/2019
DLF Homes Panchkula Pvt. Ltd. Versus D.S.Dhanda etc. etc. while
examining the issue of compensation, was pleased to observe as

under;-

“If compensation comprises of two parts, (i) by way of interest on the
deposited amount from the assured date (milestone date) of completing
construction and handling over possession to the actual date of
handling over possession, and, (ii) lumpsum amount, we find nothing
wrong in it. We do not agree with the builder co.’s contentions that
interest on the deposited amount should not be provided since it is not
a case of refund but a case of delay in possession. The interest on the
deposited amount has to be viewed in the light of the purpose for which

it is intended. It is but a way of computing compensation for delay in
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possession that is commensurate with the amount deposited by the
complainant, and here it has been computed after adopting a milestone
date as per the builder co.’s own (unfair and deceptive) letter of
05.06.2013. There can be and is no question of not agreeing to an
endorsing the award of interest from the said milestone date. Here we
may however add that the rate of interest also cannot be arbitrary or
whimsical, some reasonable and acceptable rationale has to be
evident, subjectivity has to be minimized, a logical correlation has to
be established. Albeit detailed arithmetic or algebra is not required.
Logical (to the extent feasible) objective parameters should be
adopted. Rounding off simplification etc. to make the computation
doable could be adopted. We feel it appropriate that, considering that
the subject units in question are dwelling units, in a residential housing
project, the rate of interest for house building loan for the
corresponding period in a scheduled nationalized bank (take, State
Bank of India) would be appropriate and logical, and , if ‘floating’/
varying/different rates of interest were/ are prescribed, the higher rate

b

of interest should be taken for this instant computation.’

Further, the allottees deposit amount under the hope and trust that they
will get the flats within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift
from rented houses to allotted flats but on account of inordinate delay
in delivery of possession of allotted flats, their financial calculations
and legitimate expectations stand frustrated causing various types of
financial losses to them. On the other hand once the promoter/builder
made offers and same are accepted by the allottees with legitimate
expectation, the obligation cast upon the promoter/builder is to
complete the same within the time schedule mentioned in the offer and
if they fail to discharge the same the affected allottees are entitled to
the interest for delayed delivery of possession, as the allottees have

parted with money which was earning interest. To that extent for the
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delayed period, the allottees are entitled to interest, which in our

considered view will be in accordance with the principles of equity.

20.10 It 1s our considered view that drawing light from the Rules of 2018,

and the fact that often an allottee/buyer has to supplement his savings
by taking loan at the MCLR percent interest (compound), the simple
rate of interest at MCLR+1 percent balances the equities and is in line
with the word and spirit of the Act and can be taken as “interest at
such rate as may be prescribed” as mentioned in Sections 12, 18 and

19 of the Act, till the rate of interest for the purpose is notified by the

State Government.

20.11 On the basis of aforesaid analysis the issue no. (5) is decided in

affirmative in favour of appellant.

Vide Issue no. (6) the Tribunal is required to examine as to whether the

allottee is bound to make payment of the installments without there being any

development or achieving milestone of the project by the promoter and if any

allottee stops payment of the installments, he will fall in the category of

defaulter.

21.1 In order to examine the issue it would be necessary to examine the

scheme of the Act 2016 relating to functions and duties of the promoter
as well as right and duties of the allottees. The entire Act 1s divided

into 10 chapters.

21.2 Chapter II deals with registration of real estate project and registration

21.3

of real estate agents. A reading of the provisions of Chapter-II
demonstrates how a promoter is expected to commence/register a
project after having title, sanctioned plan, permissions and source of
funding etc. Chapter III spells out the functions and duties of promoter

and the consequences if the promoter fails to fulfill those obligations.

Section 11 mandates the promoter to make available to the allottee
information such as (i) sanctioned plans, layout plans along with
specifications approved by the competent authority by display at the site

or as specified by the authority; (i1) the stage wise time schedule of
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completion of the project including the provisions for civic

infrastructure.

Section 12 emphasizes obligation on the promoter regarding veracity of
the advertisement or prospectus and provides that where any person
makes an advance or a deposit on the basis of the information contained
in the notice, advertisement or prospectus, or on the basis of any model
apartment, plot or building , as the case may be, and sustains any loss or
damage by reason of any incorrect, false statement included therein, he
shall be compensated by the promoter in the manner as provided under

the Act.

Section 13 relates to “no deposit of advance to be taken by promoter
without first entering into agreement for sale”. The promoter shall not
accept a sum more than 10% of the cost of the apartment, plot or
building, as an advance payment or an application fee from a person

without entering into a written agreement for sale, as per law in force.

Section 14 mandates the promoter for adherence to sanctioned plans and
project specifications and also bars a promoter from any additions and
alterations in the sanctioned plans, layout plans and specifications and
the nature of fixtures, fittings and amenities described therein in respect
of the apartment, plot or building, as the case may be, which are agreed
to be taken, without the previous written consent of at least 2/3™

allottees.

Chapter IV deals with rights and duties of allottees. Section 18 deals
with the return of amount and compensation. This section relates to
return of amount and compensation. If the promoter fails to complete
or is unable to give possession of an apartment, plot or building in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein or due to discontinuance of his business as
a developer on account of suspension or revocation of the registration
under the Act or for any other reason, he shall be liable on demand of
the allottees, in case the allottee wishes to withdraw from the project, to
return the amount received by him in respect of that apartment, plot or

building, with interest including compensation in the manner as
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provided under the Act. Where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed. This section further provides that the promoter shall
compensate the allottees in case of any loss caused to him due to
defective title of the land on which the project is being developed or has
been developed, in the manner as provided under the Act and claim for
compensation shall not be barred by limitation provided under any law
for the time being in force. In case the promoter fails to discharge any
other obligations imposed on him under the Act or in accordance with
the terms and conditions of the agreement for sale, he shall be liable to
pay such compensation to the allottees in the manner as provided under

the Act.

Section 19 of the Act provides that the allottee shall be entitled to obtain
the information relating to sanctioned plans, layout plans along with
specifications, approved by the competent authority and such other
information as provided under the Act, Rules and Regulations made
thereunder or the agreement for sale signed with the promoter. The
allottee shall also be entitled to know stage-wise time schedule of
completion of the project including other amenities and services as
agreed to between the promoter and the allottee in accordance with
terms and conditions of the agreement for sale. The allottee shall be
entitled to claim the possession of apartment, plot or building. The
allottee shall be entitled to claim refund of amount paid along with
interest at such rate as may be prescribed and compensation as provided
under the Act from the promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or building in
accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of suspension
or revocation of registration under the provisions of the Act. The
allottee shall also be entitled to have necessary documents and plans
after handing over the physical possession of the apartment or plot or

building by the promoter.
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21.9 On deeply examining the provisions of Chapters ILIII and IV, it is
evident that the allottee is entitled to know the time period at the time of
booking/issuance of allotment letter regarding sanctioned plans, layout
plans along with specifications approved by the competent authority and
such other information as provided under the Act, Rules and
Regulations made thereunder or the agreement for sale signed with the
promoter, like water supply, electricity and obtaining of OC or CC or
both. The allottee is also entitled to know stage-wise time schedule of
completion of the project including other amenities and services as
agreed to between the promoter and the allottee in accordance with
terms and conditions of the agreement for sale. The allottee is also
entitled to claim the possession of apartment, plot or building. The
allottee shall be entitled to claim refund of amount paid along with
interest at such rate as may be prescribed and compensation as provided
under the Act from the promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or building in
accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of suspension
or revocation of registration under the provisions of the Act. The
allottee is also entitled to have necessary documents and plans after
handing over the physical possession of the apartment or plot or building
by the promoter. For the purpose of registration of project the promoter
is also required under Section 4(/)(D)I to submit a declaration supported
by an affidavit to the effect that seventy percent of the amounts realized
for the real estate project from the allottees, from time to time, shall be
deposited in a separate account to be maintained in a scheduled bank to
cover the cost of construction and the land cost and shall be used only
for that purpose provided that the promoter shall withdraw the amounts
from the separate account , to cover the cost of the project, in proportion
to the percentage of completion of the project and the promoter shall get
his accounts audited within six months after the end of every financial

year by a chartered accountant in practice.

21.10 If any promoter is not informing the progress of the project to its
allottees and the withdrawal from the separate account is also not

proportionate to the percentage of completion of the project then an



34

allottee can always stop payment to the promoter till the milestones
disclosed by the promoter have not been achieved and he cannot be said
to be a defaulter in such situation. Similar issue was examined by
NCDRC in CC 189/2017 (Pradeep Kumar Gupta Vs. Irio Grace
Realtech Pvt. Ltd.). The relevant portion of the judgment is being

reproduced as under:--

“In my opinion, since the Ops were already in default as far as the offer
of possession was concerned, when the 5" 6" 7" and 8" installments
were demanded, the complainants were under no obligation to pay the
said installments. As far as the default in payment of the 4™ installment
by the complainants in CC No. 1999/2016 & CC No. 2000/2016 is
concerned, it would be seen that the said installment was raised at the
stage of casting of roof slab of the lower basement. The demand was
raised about two weeks before the last date for offering possession of
the flats to the said complainants. Since the construction was still at the
stage of casting roof slab of the lower basement at that time, the
complainants knew that even if they pay the 4™ installment, it was
impossible for the Ops to deliver possession of the apartments to them
by the last date stipulated in this regard i.e. 23.01,.2017 or within six
months thereafter, to them. When a flat buyer who is saddled with a
demand applicable at the stage when the construction is at a very initial
stage and the demand is raised just two weeks before the last date for
offer of possession, he is not expected to sink more money with the
builder despite knowing that the builder will not be able to honour his
contractual obligation even if the benefit of grace period of six months
which was otherwise available only in case of unforeseen
circumstances, is given to him. Therefore, even the complainants I n
CC No.1999/2016 and CC No.2000/2016 cannot be said to be
defaulters, in the sense that they would lose their legal right to claim
refund of the amount paid by them and the compensation for the
defect/deficiencies on the part of the builder in rendering services to

)

them.’

21.11 On the basis of the aforesaid analysis we are of the considered view that

an allottee cannot be said to be a defaulter, if he stops making payment
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of installments on the promoter failing to achieve the target/milestone
disclosed/declared in the advertisement, allotment letter or agreement.

Issue no (6) is decided accordingly.

Vide Issue no. (7) we are required to examine as to whether on taking fit out

possession by an allottee he/she will loose his/her claim for delay in execution

of conveyance deed due to non availability of Occupancy Certificate and

Completion Certificate from the competent authority.

22.1

On examination of the scheme of the Act 2016 and the Rules framed
thereunder, we are unable to find any provision for providing fit out
possession. Under the scheme of the Act 2016 read with U.P.
Apartment (Promotion of Construction, Ownership & Maintenance)
Act 2010, the possession can only be offered by a promoter to the
allottee after getting Occupancy Certificate and Completion Certificate
from the competent authority. Even the Hon’ble Supreme Court in
the case of Wg. Cdr Arifur Rahman Khan and Aleya Sultana and
others Vs. DLF Southern Homes Pvt. Ltd. (now known as BEGUR
OMR Homes Pvt. Ltd. and others (reported in SCC online SC 667)
was pleased to observe that even if an allottee has taken over
possession of the unit/apartment/flat and also executed a conveyance
deed his claim for delay in handing over possession of the same still

survives. Paras 34, 35 and 36 of the said judgment read as under:--

“34. The developer has not disputed these communications. Though
these are four communications issued by the developer, the
appellants submitted that they are not isolated aberrations but
fit into a pattern. The developer does not state that it was willing
to offer the flat purchasers possession of their flats and the right
to execute conveyance of the flats while reserving their claim for
compensation for delay. On the contrary, the tenor of the
communications indicates that while executing the Deeds of
Conveyance, the flat buyers were informed that no form of
protest or reservation would be acceptable. The flat buyers were
essentially presented with an unfair choice of either retaining
their right to pursue their claims (in which event they would not

get possession or title in the meantime) or to forsake the claims
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in order to perfect their title to the flats for which they had paid
valuable consideration. In this backdrop, the simple question
which we need to address is whether a flat buyer who seeks to
espouse a claim against the developer for delayed possession
can as a consequence of doing so be compelled to defer the right
to obtain a conveyance to perfect their title. It would, in our
view, be manifestly unreasonable to expect that in order to
pursue a claim for compensation for delayed handing over of
possession, the purchaser must indefinitely defer obtaining a
conveyance of the premises purchased or, if they seek to obtain
a Deed of Conveyance to forsake the right to claim
compensation. This basically is a position which the NCDRC

has espoused. We cannot countenance that view.

35 The flat purchasers invested hard earned money. It is only
reasonable to presume that the next logical step is for the
purchaser to perfect the title to the premises which have been
allotted under the terms of the ABA. But the submission of the
developer is that the purchaser forsakes the remedy before the
consumer forum by seeking a Deed of Conveyance. To accept
such a construction would lead to an absurd consequence of
requiring the purchaser either to abandon a just claim as a
condition for obtaining the conveyance or to indefinitely delay
the execution of the Deed of Conveyance pending protracted

consumer litigation.

36. It has been urged by the learned counsel of the developer that a
consequence of the execution of the Deed of Conveyance in the
present case is that the same ceases to be a transaction in the
nature of “supply of services” covered under the CP Act 1986
and becomes a mere sale of immovable property which is not
amenable to the jurisdiction of Consumer Fora.In Narne

Construction (P) Ltd. v. Union of India2l, this Court

distinguished between a simple transfer of a piece of immovable
property and housing construction or building activity carried

out by a private or statutory body falling in the category of
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“service" within the meaning of Section 2 (1) (o) of the CP Act
1986. This Court held that:

“8. Having regard to the nature of transaction between the appellant
Company and its customers involved much more than a simple
transfer of a piece of immovable property it is clear the same
constitutes “service” within the meaning of the Act. It was not
the case that the appellant Company was selling the given
property with all its advantages and/or disadvantages on “as is
where is” basis, as was the position in UT Chandigarh Admn v.
Amarjeet Singh. It is a case where a clear-cut assurance was
made to the purchasers as to the nature and extent of
development that would be carried out by the appellant
Company as a part of package under which a sale of fully
developed plots with assured facilities was made in favour of the
purchasers for valuable consideration. To the extent the transfer
of site with developments in the manner and to the extent
indicated earlier was a part of the transaction, the appellant
Company has indeed undertaken to provide a service. Any
deficiency or defect in such service would make it accountable
before the competent Consumer Forum at the instance of

consumers like the respondents.”

The developer in the present case has undertaken to provide a
service in the nature of developing residential flats with certain
amenities and remains amenable to the jurisdiction of the
Consumer Fora. Consequently, we are unable to subscribe to
the view of the NCDRC that flat purchasers who obtained
possession or executed Deeds of Conveyance have lost their
right to make a claim for compensation for the delayed handing

over of the flats.”

22.2 The Hon’ble Supreme Court in Civil Appeal Nos. 1232 and 1443-1444
of 2019 (R. V. Prasannakumaar and Ors. Vs. Mantri Castles Pvt. Ltd.
and Ors) decided on 11.02.2019, reported in MANU/SC/0235/2019,
while examining the award of interest by the National Consumer

Disputes Redressal Commission (NCDRC) for delay in giving
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possession by the Builder/Promoter to the allottee/home buyer, pleased
to observe that the jurisdiction of the NCDRC to award just
compensation under the provisions of the Consumer Protection Act,
1986 could not in the circumstances be constrained by the terms of the
agreement if the agreement is one sided and does not provide sufficient
recompense to the flat purchasers. The relevant paras 8 and 9 of the

said judgment are reproduced below:-

We will at the outset deal with the submission of the developer that the
NCDRC was not justified in awarding interest at the rate of 6 per cent
per annum and that the terms of the flat purchase agreements must

prevail.

We are in agreement with the view of the NCDRC that the rate which
has been stipulated by the developer, of compensation at the rate of 3
per sq. ft. per month does not provide just or reasonable recompense
to a flat buyer who has invested money and has not been handed over
possession as on the stipulated date of 31 January 2014. To take a
simple illustration, a flat buyer with an agreement of a flat
admeasuring a 1000 sq.ft. would receive, under the agreement, not
more than Rs.3000/- per month. This in a city such as Bangalore does
not provide just or adequate compensation. The jurisdiction of the
NCDRC to award just compensation under the provisions of the
Consumer Protection Act, 1986 cannot in the circumstances be
constrained by the terms of the agreement. The agreement in its view
is one sided and does not provide sufficient recompense to the flat

b

purchasers.’

In view of the aforesaid analysis it can safely be said that a home buyer
does not lose his right to claim compensation for the delay in
possession even after execution of the conveyance deed and taking
possession of the unit/apartment/flat booked by him whereas in the
instant case only fit out possession has been given and on account of
non-availability of Occupation Certificate and Completion Certificate
the conveyance deed could not be executed by the respondent and,

thus, we hold that the complainant/appellant has a right to claim
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interest/compensation for the delay under the provisions of the Act

2016. Issue no. (7) is decided accordingly.

The issue no. (8 ) requires us to examine as to whether allottees, who take fit

out possession of the flat and start living in the said flat, will still be entitled

to seek interest for delay in providing legal possession by the promoter in

accordance with the terms of the agreement read with provisions of Section

18(1) of the Act 2016?

23.1

23.2

233

234

23.5

The Flat Allottee Agreement dated 11.05.2010 mentions that the
parties agreed to the effect that unless a sale deed is executed and
registered, the developer shall continue to have full authority over the
said flat and all amounts paid by the Flat Allottee(s) under this
Agreement shall merely be a token payment for purchase of the allotted
Flat and shall not give him any lien or interest on the said Flat until he
has complied with all the terms and conditions of this Agreement and
a Conveyance of the said Flat has been executed and registered in

her/their favour.

As per the Flat Allottee Agreement dated 11.05.2010, the complex was
proposed to be completed by October 2012 + three months and in case
of delay in possession beyond due date, due to any other reason, the
Developer will pay the allottee a sum at the rate of Rs. 5/- per sq. ft. of
Super area per month for the period of delay to the Flat Allottee.

Clause 35(a), provides that the Flat Allottee(s) will be entitled to
possession of the said Flat only after all the amounts payable under the
agreement are paid and the Sale Deed in respect of the said Flat is
executed and duly registered with the Registrar/Sub Registrar

concerned.

Admittedly respondent failed to offer the possession of the booked flat
by October 2012 with £+ three months grace period. However, the
appellants took fit out possession on their own volition and as per
averments of the respondent, appellants are living in the said flat since

2016.

Section 18(1) of the Act 2016 empowers an allottee to seek interest if

a promoter fails to complete or is unable to give possession of an
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apartment/flat in accordance with the terms of the Agreement for sale
or as the case may be, duly completed by the date specified therein. If
the allottee does not intend to withdraw from the project, he shall be
paid by the Promoter interest for every month of delay, till the handing

over of the possession, at such rate as may be prescribed.

23.6 Though there is no provision for fit out possession under the provisions
of Act 2016, but the fact remains that the appellants took fit out
possession of the flat in question on 26.11.2016 and started living in
the said flat, may be in order to save rent paid by the allottee for the
rented accommodation and EMIs for the home loan, causing the

allottees double financial burden.

23.7 Further the allottees are using the flat in question since 26.11.2016 and
on the other hand claiming interest for delay in providing legal
possession by the respondent in accordance with the terms of the
agreement read with provisions of Section 18(1) of the Act 2016, is not
sustainable. Accordingly, we are of the considered view that the
allottees, if took fit out possession of a booked flat/unit/apartment and
thereafter on their own volition started living in the said flat, then their
claim for interest due to delay in possession will survive from the
proposed date of possession in the Agreement till taking fit out

possession only. The issue no.(8) is decided accordingly.

Vide Issue no. (9) we are required to examine as to whether it is obligatory
on the part of the Promoter to provide all the assured facilities, amenities and

other features promised vide advertisement/allotment letter/agreement.

23.1 The examination of clauses 6,9,10,23 etc. of the agreement imposes
various obligations on the promoter regarding facilities, amenities,
maintenance etc. and in case of any deficiency, the promoter is bound
to rectify and provide the assured amenities and facilities as per

Brochure/Allotment Letter/Agreement.

23.2 The features, amenities and services advertised by the respondent
through its brochure, attracted the appellant and other home buyers and
they have invested their hard earned money to buy homes of their

dreams and the respondent is required to fulfill the promised amenities
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etc. The Hon’ble Supreme Court in the recent case of Wg. Cdr. Arifur
Rahman Khan and Aleya Sultana and Ors. Vs. DLF Southern
Homes Pvt. Ltd and Ors. (supra) while examining the issue of non-
fulfilling the promise and providing features, amenities and services as
mentioned in the brochure, vide para 43 was pleased to observe as

follow:-

“43. In other words, what the developer holds out as a defence is that
though there has been a failure on their part to provide the
amenities, the flat buyers have the benefit of facilities in the
surrounding area which has become urbanised. We cannot
agree with this line of submissions. The reply of the developer
seeks to explain the failure to construct the facilities on the
ground that the “existing population cannot sustain these
facilities” — a school, commercial complex and health care
facilities. This is a case involving an experienced developer who
knew the nature of the representation which was being held out
to the flat purchasers. Developers sell dreams to home buyers.
Implicit in their representations is that the facilities which will
be developed by the developer will provide convenience of living
and a certain lifestyle based on the existence of those amenities.
Having sold the flats, the developer may find it economically
unviable to provide the amenities. The flat purchasers cannot be
left in the lurch or, as in the present case, be told that the
absence of facilities which were to be provided by the developer
is compensated by other amenities which are available in the
area. The developer must be held accountable to its
representation. A flat purchaser who invests in a flat does so on
an assessment of its potential. The amenities which the builder
has committed to provide impinge on the quality of life for the
families of purchasers and the potential for appreciation in the
value of the flat. The representation held out by the developer
cannot be dismissed as chaff. True, in a situation such as the
present it may be difficult for the court to quantify the exact
nature of the compensation that should be provided to the flat

buyers. The general appreciation in land values results in an
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increase in the value of the investment made by the buyers.
Difficulties in determining the measure of compensation cannot
however dilute the liability to pay. A developer who has
breached a clear representation which has been made to the
buyers of the amenities which will be provided to them should
be held accountable to the process of law. To allow the
developer to escape their obligation would put a premium on
false assurances and representations made to the flat
purchasers. Hence, in factoring in the compensation which
should be provided to the flat buyers who are concerned in the
present batch of appeals, we would necessarily have to bear this

issue in mind.”’

23.3 Inview of the aforesaid analysis, we are of the view that the amenities,

facilities and services advertised by the respondent in its Brochure are
required to be fulfilled and provided to the allottees of the project.
Accordingly, the issue no. (9) is decided in favour of the appellant.

As far as issue of compensation is concerned, it is open for the

allottee/appellant to raise the same before Adjudicating Officer of the

Regulatory Authority (RERA) in accordance with law, if so advised, as the

same i1s not maintainable before the Regulatory Authority in the instant

proceeding.

On the basis of the aforesaid analysis and examining the impugned order

dated 06.04.2018, we modify the impugned order as under:-

(1

)

The Promoter/respondent is directed to provide legal possession of
B-8/202 on 2™ Floor at tower B-8 measuring super area of 1350 sq. ft.
in Project Glory, GH-01, Sector-46, NOIDA, Uttar Pradesh after
obtaining OC/CC from the competent authority and execute the

conveyance deed expeditiously

The promoter/respondent is directed to pay interest at the rate of
MCLR+1% per annum with effect from promised date of possession
(October 2012) i.e. from 01.11.2012 till the date of providing fit out
possession i.e. 26.11.2016.
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4

43

The Promoter/respondent is directed to provide all the features,
amenities and services advertized/provided in the Brochure/Allotment

Letter/Agreement expeditiously.

The Promoter/respondent is also directed to provide the details of the
demand raised towards taxes/charges etc. along with documentary proof
of payment of the same by the Promoter/respondent to the concerned
authorities after getting the same certified from the Chartered

Accountant.”

27.  With the aforesaid directions the appeal is partly allowed.

28.  No order as to costs.

Dated: 29 May 2024 (Sanjai Khare) (D.K.Arora)

M. Singh



