BENCH NO.2

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No. 427 of 2023
Dushyant Malik Appellant.

Vs.

Yamuna Expressway Industrial Development Authority .... Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

1. Heard Sri Rishabh Gautam, learned counsel for appellant and Sri Prashant

Kumar Singh, learned counsel for respondent.

2. Appellant has assailed the judgment and order of the Regulatory
Authority  dated  24.02.2023, passed in  Complaint
No.NCR144/06/96487/2022  (Dushyant Malik Vs. Yamuna
Expressway Industrial Development Authority), by which following

directions have been given :

(1) Respondent/promoter is directed to ensure handover of possession
of the Unit till 30.04.2023 along with OC/CC to the complainant after
completing all formalities according to agreement/brochure and after

receiving the stamp duty ensure registry of the Unit.

(i1) Respondent/promoter is directed to ensure delay interest from
26.06.2020 till receiving of OC/CC or offer of possession whichever
1s later. If amount of interest is more than the dues of the allottee, then
remaining amount would be refunded to the allottee. The period of
force majeure (25.3.2020 to 25.09.2020) shall not be counted for the
purpose of delay in payment by the complainant or delay in

completion of the project by the respondent.



3.

3.1

(i11) If any amount remains to be paid by the appellant, he shall pay
the same to the respondent. If there is any delay in payment by the
complainant then the respondent is liable to get delay interest under
Section 2(za)(i) of the Act, 2016, but the rate of interest shall not be
more than MCLR+1%.

The facts of the case are that the respondent i.e. Yamuna Expressway
Industrial Development Authority (hereinafter referred to as
“YEIDA"), invites Sealed Bids for Footprints for Commercial Use on
"As is where 1s Basis", under the Scheme code CPS-02/2015 and the
appellant being the qualified bidder for Footprint for Commercial Use
No.04, Sector-22A, area measuring 112 Sq. Mtrs. as per terms and
conditions mentioned in Brochure, therefore Respondent had allotted

the aforesaid commercial plot to the appellant.

Thereafter, the appellant has received the reservation letter having
Letter NO.PROPERTY/ COM/2015/36, dated 16.04.2015, from
respondent thereby informing that the rates quoted by the Appellant
against the said Footprint with Total Premium of Crore Fourteen Lac
Twenty Four Thousand only), is accepted and therefore Respondent
asked to deposit 10% of earnest money from Total Premium i.e.
Rs.1,42,400/-, which was also deposited by the Appellant within 30
days from the date of this letter. That Rs.10,00,000/- has already been
deposited while bidding after paying the processing fee of Rs.15,000/.

3.2 The appellant has received the Allotment Letter having Letter

3.3

NO.PROPERTY/CPS 02/64/2015, dated 25.06.2015, duly signed by
Shri Brijesh Kumar Kashyap (Manager-1 Property), from Respondent
thereby informing that YEIDA has Allotted the said Footprint with
Total Premium of Rs.1,14,24,000/-(One Crore Fourteen Lac Twenty
Four Thousand only) alongwith payment schedule of land premium
and respondent further asked to deposit another 20% of Total
Premium 1.e. Rs.22,84,800/-, which was also deposited by the
Appellant within 60 days from the date of this letter as asked.
Remaining 70% of Total Premium shall be payable to the Respondent
in 12 half Yearly instalments with 12% interest.

In the said Scheme as floated by YEIDA, it is mentioned therein that
the Appellant is bound to execute the Lease Deed of said Footprint



3.4

3.5

3.6

within 60 days of this Allotment Letter dated 25.06.2015 and take
possession of said footprint. Allotment within 15 days after execution
of Lease Deed as per the Terms and Conditions of the Brochure of

said Footprint.

Upon execution of Lease Deed, the appellant has to complete the
construction on allotted footprint within a Period of 5 Years i.e. latest
by June, 2020 along with extension of three years with a penalty of
4%, 6% & 8% of the Total Premium for three Consecutive years

respectively.

It has also been mentioned in the Brochure, that if default in paying
the instalments is done, there would be a penalty interest of @15%
compounded half yearly for the defaulted period and on the defaulted
amount along with other provisions viz. the consequences for Breach
of Terms and Conditions of the Brochure, resulting in cancellation of
Lease Deed and possession shall be resumed with YEIDA along with
penalty of @30% of Total Premium together with Lease rent, interest,
extension charges or money deposited whichever is less shall be
forfeited by YEIDA and rest amount if any will be refund back to the

Appellant without any interest and without any compensation.

Till August, 2019, the appellant has duly paid all the instalments as
and when asked by YEIDA, but on the contrary YEIDA deliberately
failed to execute the Lease Deed in favour of the Appellant since

25.08.2015 and hand over possession since 16.09.2015.

3.7 Thereafter the Appellant has sent Request/Reminder letters to

3.8

Respondent seeking status of commercial plot along with the request
to handover possession and execution of lease deed, which was
entered in YEIDA office records as Dairy No.98715, dated
25.09.2019, C.R. Cell and another Letter as Dairy No.107802, dated
03.01.2020, C.R. Cell, but all went in vain.

The appellant has received the Letter from Respondent having Letter
No.YEA/ COMMERCIAL/2020/45 dated 11.02.2020, duly signed by
Shri Brijesh Kumar Kashyap in reply to the Appellant's reminder
Letter dated 03.01.2020, thereby informing that the Process of
(Manager-Commercial), Distribution of additional Pratikar of Khasra

belong to allotted Plot in the said scheme is pending and possession



of said footprint could be possible to be handed over in the month of
August 2020, only after completion of Development works, but on the
Contrary and to utter shock, the Appellant is paying instalments for
said footprint whose possession was to be handed Over in August
2015, and the Development work is still pending as said by Shri
Brijesh Kumar (Manager Commercial), in the letter under reply. That
in the said letter it was also communicated to the Appellant that the

Possession could be handed over after six months.

3.9 Thereafter, the appellant keep on depositing all the instalments under
protest since breach of Terms and consequences conditions of the
Brochure are severe, one sided and highly condemnable, therefore the
Appellant again requested the Respondent several times seeking
status of Commercial Footprint, execution of Lease Deed and
handover of Possession while sending letters as (1) Letter entered as
Diary No.112799 dated 25.02.2020, (2) Letter entered as Diary
No.115953 dated 15.06.2020 and (3) Letter entered as Diary No.
142816 dated 01.09.2020 submitted in C.R. Cell, YEIDA, but the
Respondent and other concerned official didn't pay any heed to give

reply to these requests Letters.

3.10 The appellant then again received the Letter from the Respondent No.
YEA/COMMERCIAL/2020/ having 68 Letter dated 10.11.2020, duly
signed by Shri Brijesh Kumar Kashyap (Manager-Commercial), in
reply to the Appellant's Letter dated 04.09.2020, thereby giving a
Bolt, out of the Blue, that Lease Plan is not prepared since
Development work is incomplete on site by Department of Planning/
Project and the Appellant will be informed after completion of

development works for execution of Lease Deed.

3.11 Shri Brijesh Kumar Kashyap (Manager Commercial), along with other
officials of YEIDA, are hiding facts and figures since YEIDA has
invited Bids for the Commercial Footprints, in April, 2015. Moreover,
it was also mentioned in the letter dated 01.09.2020, sent by the
Appellant that said Land is not even in possession of YEIDA, but
same fact was also not replied till date and as always YEIDA, supplied
irrespective and irregular replies based on vicious planning of officials

of Respondent including but not limited to Shri Brijesh Kumar
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Kashyap (Manager-Commercial), to dupe the innocent persons and

Appellant himself into investing in bogus Bids/Schemes.

Thereafter, the Appellant again requested the Respondent, seeking
status of Commercial Footprint, execution of Lease Deed and
handover of Possession while sending letters as (1) Letter entered as
Diary No. 138223 dated 25.02.2021 and (2) Letter entered as Diary
No.149304 dated 24.08.2021 submitted in C.R. Cell, YEIDA, but the
Respondent and other concerned officials didn't even bother to reply

any of the requests of the appellant.

3.13 The Appellant then received a Defaulter Notice from the Respondent

3.14

3.15

3.16

dated 27.08.2021, thereby notifying the Appellant of not paying
instalments in time against the allotted commercial Footprint and
asked to pay Rs.9,65,151/- along with interest before 15.09,2021,
however, it is to bring to the Hon'ble Tribunal, that all the due
installments against the allotted commercial have been paid by the

Appellant within time as per the terms and conditions of the brochure.

The appellant has already deposited Rs.7,06,384/- on 24.08.2021,
before the due date, but to victimize the Appellant with the pre-
planned ill-motive/nexus of officials of the Respondent alongwith
Shri Brijesh Kashyap (Manager-Commercial), have not even counted
this payment in their payment Sheet sent along with the Defaulter
Notice, and accordingly raised the demand of Rs.9,65, 151/- without
checking the and furthermore, the account sheet as attached in the said
notice is of dated 31.08.2021 and the defaulter notice was prepared by
Shri Brijesh Kumar Kashyap (Manager-Commercial), 27.08.2021.

It 1s to bring to the notice of Hon'ble Tribunal, that the Appellant has
already paid 100% of the Total Premium along with 12% interest i.e.
Rs. 1,45,76,512/- against the said plot including the last instalment
which was intentionally neglected by Shri Brijesh Kumar Kashyap
(Manager-Commercial) while preparing the defaulter Notice and in
addition to this the possession of said commercial was to be handed
over in the month of August, 2015, which was not even handed over

till date.

The said plot was purchased in June, 2015 for doing business by the
Appellant and the purpose of same has already been defeated which
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has caused heavy monetary losses to the Appellant after paying
Rs.1,45,76,5 12/- in instalments along with 12% interest since April,

20135, the appellant could not start his the business in the said premise.

Till date the Appellant has paid Rs. 1,45,76,512/- along with 12%
interest. The appellant also sent a Legal Notice dated 01.10.2021,
through Speed Post and Registered A.D. on 05.10.2021 having
Tracking No. As EU501794169IN respectively and the same has been
supplied to the Respondent BY HAND on 04.10.2021, which was also
not replied till date.

Till date the respondent neither executed the Lease Deed in favour of
the Appellant and nor able to reply the request Letters of providing
actual Land Possession documents that the said land is in possession
of YEIDA or not, but as usual, kept on asking for instalments from

the Appellant with respect to said Commercial Plot.

Due to un-professional behavior and deliberate negligence on part of
YEIDA, the appellant cannot execute the Registry and take possession

as per rules of Brochure.

It is apparent that there is delay of almost Eight Years in handing over

possession of said Footprint and execution of Lease Deed.

A complaint came to be registered before the RERA Authority at the

instance of the Appellant for delay in handing over the possession.

It is pertinent to mention that the RERA AUTHORITY has done a
gross error by not considering the fact that Execution of Lease Deed
was to be done within 60 days from the receipt of Allotment letter
dated 25.06.2015 and possession was to be handed over within 15
days after execution of the lease deed. The respondent rather shrugged
off from giving possession of the concerned footprint and execution

of Lease Deed even after receipt of Allotment Letter.

It is submitted that the impugned order dated 24.02.2023 is in
executable as the RERA Authority grossly neglected to ensure that
when the Possession of footprint was to be handed over. It is stated
that the Appellant received the Allotment letter dated 25.06.2015
which clearly delay was on discloses the part of the respondent. Thus,

1t 1s submitted in earnest that the cardinal fact in issue even after one-



sided adjudication of the matter, has been left untouched by the
adjudicating RERA Authority, therefore the impugned order dated
24.02.2023 stands inexecutable. Such approach of the RERA
Authority renders the entire proceedings arbitrary, lackadaisical and

perfunctory.

3.24 1t is submitted that the impugned order has been passed without
adhering to the provisions of the Act, in particular Section 18(1) (b)
without even settling the quantum of the amount received as the same
was clearly a fact in issue, as also, in computing the period of delay in

accordance with the Brochure.
4.  The appellant has taken following grounds :

A. Because the impugned order was passed without referring to terms of
Brochure wherein under Clause M", the Allottee will be required to
execute Lease Deed within 60 days from the issue of check list, which
shall be issued immediately after confirmation of receipt of Allotment
Letter. It is submitted that the Allotment Letter was received on
25.06.2015 and the period of delay had to be calculated from 60 days
thereafter i.e. from 25.08.2015. The impugned order dated 24.02.2023
has been passed in gross violation of the principles of natural justice
inasmuch as opportunity of hearing was afforded to the Appellant as

farce.

B. Because the impugned order was passed without considering the

practical delay caused by the respondent of almost 8 years.

C. Because the Ld. "UP Real Estate Regulatory Authority, Gautam Budh
Nagar, U.P., wrongly decided the complaint of the Appellant without
giving any consideration to the submissions made by the Appellant
and further to the actual rate of interest charged by the respondent is
12% Per annum and not MCLR +1%.

D. Because the impugned order is liable to be set aside as the actual delay
in completing the project is on part of respondent and is almost 8
Years therefore relaxation of Force Majeure Period i.e. six months
relaxation (COVID-19) cannot be given to respondent since,

possession was pending since August 2015, which was completely



neglected by the Ld. "UP Real Estate Regulatory Authority", Gautam
Budh Nagar, U.P.

Because the order dated 24.02.2023, passed by the Ld. UP Real Estate
Regulatory Authority", Gautam Budh Nagar, U.P., leads to breach of
the rules of natural justice in connection with the making of the

decision, hence the impugned order is liable to be set aside.

Because the order dated 24.02.2023 1s based on surmises and

conjunctures, hence the same is liable to be set aside.

Because the order passed by Ld. "UP Real Estate Regulatory
Authority", Gautam Budh Nagar, U.P., is bad in law and passed
without applying the judicial mind, hence the impugned order is liable

to be dismissed.

Because the order passed by the 1d. «UP Real Estate Regulatory
Authority", Gautam Budh Nagar, U.P., has not given the correct
finding of the facts of the case as Id. trial Authority has passed the
impugned order in very hurried manner without going through the

complaint given by the appellant.

The appellant has taken the relief of setting aside and quashing the
impugned order dated 24.02.2023 passed by UP Real Estate
Regulatory Authority", Gautam Budh Nagar, U.P., direct the
respondent to Provide the documents pertaining to land
acquired/Purchased for Footprint for Commercial Use No.04, Sector-
22A, Yamuna Expressway Industrial Development Authority, under
the Scheme code CPS-02/2015, for which the tenders are invited;
direct the respondent to provide the Sanction Plan for the Footprint
for Commercial Use Sector-22A, Yamuna Expressway Industrial
Development Authority; direct the respondent to provide the Lease
Plan of Footprint for Commercial Use No.04, Sector-22A, Yamuna
Expressway Industrial Development Authority, under the Scheme
code CPS-02/2015; direct the respondent to pay the interest @12%
for delayed period since June, 2015, on the Total amount deposited by
the Complainant since April, 2015 till date of handover of Footprint;
direct the respondent to pay Rs1,00,00,000/-for the Loss incurred by
the Complainant for not using the said premise for its business Since,

June, 2015 till date; direct the respondent to pay Rs.1,00,00,000/-as



6.1

compensation for causing mental agony and harassment to the
complainant; direct the respondent to execute lease Deed and hand
over possession of Footprint for Commercial Use No.04, Sector-22A,
Yamuna Expressway Industrial Development Authority, under the

Scheme code CPS-02/2015;

The respondent promoter has filed objections to the grounds of appeal,
while rendering the order dated 24.02.2023, the Learned Court below
has failed to consider that the delay which had occurred in the project
for handing over of the possession of the plots by the respondent was
because of farmers agitation on an unprecedented scale, was beyond
its control and as such was liable to be considered while examining

the question of delay.

In response to the contents of paragraphs of memo of appeal filed by
the Appellant, it is submitted that the Respondent launched a
commercial plot scheme namely "Footprint for commercial use"
located in Sector-22A  of Yamuna Expressway Industrial
Development Area. The said project is a registered project with the
Uttar Pradesh Real Estate Regulatory Authority having registration
no. UPRERAPRIJ8813. The terms & conditions for the allotment were
specifically prescribed under the Brochure of the said scheme. Under
the said commercial scheme, Respondent Authority has invited sealed
bids on "As is where is basis". It is pertinent to mention here that
various schemes of respondent Authority were floating parallel in that

particular area.

6.2 Relevant clauses of the Brochure are reproduced :

"Clause F-2 the successful tenderer shall be issued reservation letter
and allottee shall be required to deposit 10% of the total premium of
the plot as reservation money after adjusting registration money

within 30 days.

After payment of reservation money the tenderer shall be issued
allotment letter The allottee shall have to deposit 20% of the total
premium through bank draft drawn in favour of "Yamuna Expressway
Industrial ~ Development  Authority"  payable at  Greater
Noida/Noida/New Delhi within 60 days from the date of issue of

allotment letter. In case of failure to deposit this amount within time,
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the allotment will stand cancelled and the entire earnest money

deposited shall be forfeited in favour of YEIDA.

Clause F-4 The balance 70% premium of the plot along with interest
will be paid in12 half yearly instalments along with interest @12%p.a,
calculated from the date of deposit allotment money on the balance

outstanding premium.

Clause F-5 In case of default in depositing the instalments or any
payment interest @15% compounded half yearly shall be levible for

defaulted period on the defaulted amount.

Clause F-8 In case of default, the allotment offer will be considered
as cancelled without any further notice and the amount equivalent to
earnest money shall be forfeited. No interest will be paid on such

amount. However; this is subject to clause 'G' of this document.
Clause G. Extension of time:

In exceptional circumstances, that time for the payment of balance due
amount maybe extended by the Chief Executive Officer of the
Authority.

Clause X. Other Clauses:

The Authority reserves the right to make such additions/alternations
or modifications in the terms and conditions of allotment/lease
deed/sublease deed from list time to time as may considered just and

expedient.

If due to any "force Majeure any circumstances beyond YEIDA's
control, YEIDA is unable to make allotment or handover the
possession of the allotted plot entire earnest money and or the deposits

as the case may be will be refunded as per the prevailing policies of

YEIDA.

In case the YEIDA is not able to give possession of the land in any
circumstances, deposited money will be refunded to the allottee as per

the prevailing policies of YEIDA.

It is submitted that the Appellant qualified bid for plot and was allotted
Footprint No.04 comprising of area admeasuring 112 Sq/mtr sector

22A at the rate of Rs.1,02,000/per sqm and a Reservation letter dated
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16.04.2015 was issued to allottee and according to which the allottee
had to deposit Rs.11,42,400/-as a reservation money(10% of the total
premium of the plot) within 30 days from the date of issuance of the
letter against the total premium of the allotted footprint i.e.
Rs.1,14,24,000/-(One crore Fourteen lac Twenty Four Thousand
only).

In terms of the allotment letter, an allotment letter dated 25.06.2015
was issued to the allottee which contained certain other terms and
conditions including the payment plan and according to allotment
letter the allottee had to deposit Rs. 22,84,800/- as an allotment money
(20% of the total premium of the plot) within 60 days from the date
of issuance of the letter i.e. till 25.08.2015. The allotment letter along
with Brochure with the terms & conditions contained therein
comprised of agreement between allottee& Yamuna Expressway
Industrial development Authority and needless to say is binding upon

both of the parties.

As per clause F-4 of the brochure wherein it is clearly mentioned that
the balance 70% premium of the plot along with interest will be paid
in 12 half'yearly installments along with interest @12%p.a, calculated
from the date of deposit allotment money on the balance outstanding
premium but the Appellant has failed to make payment timely and in
case of delay in payment in accordance with the payment schedule
15% penalty fee on the overdue amount was prescribed to be
deposited but in the resolution passed in the 64th Board Meeting of
YEIDA dated 27.11.2018, this exemption was given to the allottees
that if an allottee is given additional time, then the rescheduling of
installments with penal interest(10.5%+3 penal=13.5%) as per rules
will be done after obtaining the approval of Chief Executive Officer.
Accordingly, a letter was also issued by the authority to the allottee
regarding the permissibility of rescheduling for depositing the
overdue of all the assets allotted by the commercial department. It is
pertinent to mention that several notices have been issued to the

allottee from time to time regarding the status of the project.

As per the terms and conditions of the brochure, the possession will

be given after execution of the lease deed and it will be executed after
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issuance of the check list, after that the allottee will take over the
possession within 15 days. The Appellant/allottee having voluntarily
entered into an agreement with the Authority with open eyes and
could not now wriggle out of its obligation to abide by its terms and
conditions by calling the same one-sided and unilateral and the
completion of the project was delayed on account of genuine reasons

which were unavoidable and beyond the control of the respondent.

6.12 It is pertinent to mention that various schemes of the Respondent

6.13

6.14

Authority were floating at a same time and the allotment of the plot
was subject to the land acquisition proceeding, that the farmers whose
land was being acquired, started agitation at the site, claiming for
higher compensation from that of the rates fixed under the acquisition
before and formed union to stop the Respondent from doing any
development work on the site. Various writ petitions were filed before
the Hon'ble High Court at Allahabad by the farmers challenging the
acquisition proceeding and consequently many stay orders were
passed by Hon'ble High Court restraining the development work at
the site. Since the stay orders were passed on plots comprising of
various parts of the project, the project as a whole could not be

developed due to plots being adjacent and interconnected.

It is pertinent to mention that while adjudicating the grievances of the
farmers, the State Government formed a high level committee and
taking into the consideration of the consent of the allottees of the said
Scheme, a decision was taken by the Committee that additional
compensation of 64.7% be granted to the farmers who shall thereafter
withdraw from the protest. This decision was agreed by the farmers

as non-incentive litigation.

In furtherance on the report of the High-level Committee a
Government Order being G.O. 1055/77-3-14-6 dated 29.08.2014 was
issued by the State Government granting 64.7% additional
compensation to the farmers. The said Government Order
categorically provided that the State Government shall not bear the
additional cost of compensation and the same shall be borne by the

Respondent, which in turn may recover it from its allottees.
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6.15 Even though the consent for paying "Non litigation incentive by the

allottees was recorded before the High-level Committee, but after that
various petitions were filed before the Hon'ble High Court, Allahabad
including writ petition No. 28968 of 2018 (Shakuntala Welfare And
Educational Society and others Vs State of UP and others) was also
filed before the Hon'ble High Court at Allahabad challenging the
Government Order dated 29.08.2014 and the Hon'ble High Court was
been pleased to stay the effect and implementation of the impugned

order, due of which the development work was stopped again.

6.16 On 19.05.2022 the Hon'ble Supreme Court upheld the Government

6.17

6.18

Order granting the 64.7% additional compensation to the farmers, the
Respondent Authority again raised demand of the said amount along
with interest vide its demand letter to the allottees. It is pertinent to
mention that the demand so raised has not yet been satisfied by the
allottees due to which Government Order is still not being
implemented in toto and consequently the project is being prevented

from being completed.

Further, it is submitted that the Appellant allottee has not placed any
record or documentary evidences for the losses suffered as a result of
default of the respondent while the allotted property has "commercial
effect" and both the parties has commercial interest and in the present
project the allotment was done as per the provisions of the brochure
and the allottees after accepting the terms and the conditions of the
brochure entered into the agreement to receive the allotment of the
plot. The Appellant/allottee having voluntarily entered into an
agreement with the Authority with open eyes could not now wriggle
out of its obligation to abide by its terms and conditions by calling the
same one-sided and unilateral and the completion of the project was
delayed on account of genuine reasons which were unavoidable and
beyond the control of the Respondent and that the Respondent,

therefore, as entitled for extension of time.

Further, as per Clause X "other clauses", sub-clause 14 of the
brochure, that is "In case the YEIDA is not able to give possession of
the land in any circumstances, deposited money will be refunded to

the allottee as per the prevailing policies of YEIDA" with respect to
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refund in case of delay in granting physical possession, the allottee
can avail refund of the deposited amount however, no such attempt
has been made by the Appellant. The allottee was informed about the
said option in 2019 itself. It is pertinent to mention that some allottees

in the same project have successfully availed the option of refund.

All litigation post 2013 has been initiated by the allottees and is not
attributable to Respondent by any stretch of imagination and the
development work has been stopped because of the directions passed
by the Hon'ble High Court initiated by the allottees themselves and
which consequently failed to impress the Hon'ble Supreme Court
which has upheld the Government Order and the liability of the

allottees to pay additional compensation.

It is submitted, the order dated 24.02.2023 passed by the Learned
Regulatory Authority as well as the appeal being bereft of any merit
is liable to be set aside with exemplary costs and there is no liability

of the Respondent to pay any amount, let alone interest at the rate of

MCLR+1% for the alleged delay.

In view of the aforesaid facts and circumstances, the respondent
humbly prays that this Hon'ble Appellate Tribunal may be pleased to
dismiss the instant appeal with cost and also pleased to hold the
Appellant is not liable to get any delay interest, and pass such orders

or directions, which may be in interest of justice.

Learned counsel for appellant in reply to the objections filed by the
respondents has filed rejoinder affidavit reiterating the averments

made in the memo of appeal.

Learned counsel for appellant allottee has submitted that after the
deposit of 20% amount in pursuance of allotment letter, the
respondent had to immediately issue checklist and after issuance of
checklist, lease deed was to be executed within 60 days, therefore,
delay interest should be granted after the expiry of 60 days from the
expected date of issuance of checklist. No force majeure period has
been proved. No natural calamity has prevented the promoter from
issuing checklist. Farmers’ agitation and pendency of cases in court
cannot be included in force majeure. Learned Regulatory Authority

has wrongly granted delay interest from 26.06.2020 after deducting 5
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years from the date 25.06.2015 of allotment letter. Respondent has
mentioned that learned Regulatory Authority has rightly granted delay
interest from 26.06.2020 because delay was caused due to farmers’

agitation and pendency of court cases and orders passed in those cases.

9.  On the basis of above facts and averments of both parties, following

1ssues are framed :
(1) Whether the project is delayed ?

(11) Whether promoter is entitled for the exemption of force majeure
Period.

(i11) From which date the appellant allottee is entitled for delay

interest ?

(iv) Whether the appellant allottee is bound to use the option of refund

in case of delay of project in the project of respondent promoter?

(v) Whether there is any illegality or perversity in the impugned order
dated 24.02.2023.

Issue No.1 :

10. Learned counsel for appellant submits that reservation letter for unit
was issued on 16.04.2015, in pursuance to that reservation letter,
appellant allottee deposited 10% as earnest money of the total price
within 30 days. After that allotment letter dated 25.06.2015 was issued
for the footprint no.4, area 112 sqm, Sector 22A. In compliance of this
allotment letter, appellant allottee deposited 20% of the total premium
i.e. Rs.22,84,800 within 60 days. Remaining 70 % was to be paid in
twelve half yearly instalments with 12% interest as per scheme
mentioned in the brochure after issue of checklist, allottee has to
execute lease deed within 60 days of the allotment letter dated
25.6.2015 and to take the possession of allotted footprints within 15
days after execution of lease deed. After execution of lease deed
allottee has to complete construction work within five years. Rest 70%
amount has been paid in twelve half yearly instalment with 12%

interest but no checklist has been issued by the respondent promoter.

10.1 Perusal of copy of brochure (uploaded) reveals that Clause M makes
provision “the allottee will be required to execute the lease deed of the

footprint within 60 days from the date of issue of checklist, which
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shall be issued immediately after the confirmation of receipt of
allotment letter”. Further Clause M makes provision that “after
execution of lease deed, the allottee will take over the possession of
footprint within 15 days. The date of execution of lease deed shall be
considered as the date of taking over of physical possession and no
plea contrary to this shall be entertained. It is admitted fact that
appellant allottee has deposited 20% of total premium within 60 days
from the allotment letter dated 25.06.2015. Deposition of asked 20%
amount confirmed the receipt of allotment letter. Therefore,
immediately after the confirmation of receipt of allotment letter the
checklist should have been issued by the respondent promoter which
has not been issued till date now. That is why no lease deed could be
executed within 60 days of issuance of checklist or possession could
be delivered to the appellant allottee by the respondent promoter
which makes it clear that project is delayed. No completion certificate
has been obtained by the YEIDA regarding the disputed project,
therefore project still lying in the category of ongoing project.

Question No.1 is answered accordingly.

Issue No.2 :

11.

11.1

11.2

Force majeure : Respondent promoter has alleged that project of
appellant allotted unit has been delayed due to the farmers’ agitation,
filing and pendency of different cases and stay orders passed in those

cases.
Explanation of Section 6 of RERA Act 2016 is extracted as below :

“For the purpose of this Section, the expression “force majeure” shall
mean a case of war, flood, drought, fire, cyclone, earthquake or any
other calamity caused by nature, affecting the regular development of

the real estate project.”

The above explanation makes it very clear that farmers agitation or
mere pendency of cases regarding project are only due to the human
activities while force majeure includes only events caused due to
natural calamities such as war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature, affecting the

regular development of the real estate project.
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Respondent promoter has admitted in para-11 of rejoinder that
litigation was going on since year 2011, while this project has been
launched on 21.03.2015 during the farmers agitation as well as
pendency of cases of farmers but no such dispute, cases or agitation
has been mentioned in the brochure, reservation letter or allotment
letter. Respondent promoter has alleged that project was delayed due
to the farmers’ agitation regarding enhancement of compensation,
filing and pendency of different cases in different courts and orders
passed therein which clearly shows that land which was proposed for
the present project was disputed from the very beginning. When land
of the project was disputed from the very beginning then it is the fault
of the promoter to launch such project without resolving dispute and
to receive price of the footprint/unit. Launching the project on
disputed land is the risk of promoter and not the allottee. Further if the
farmers’ agitation was so intense that till date no checklist has been
issued, in such conditions when the farmers’ agitation started and
aggravated preventing respondent developer to work on project, the
promoter should have aborted the project and returned the deposited
amount to the allottees but no such act has been done by the promoter
in this matter. Appellant has mentioned in para-16 of his rejoinder that

promoter has again launched the same scheme inviting fresh tenders.

Judgment passed by Bench No.l1 of UP REAT Lucknow dated
14.09.2023, leading being Appeal No.748 of 2022 (Raj Kumar Goel
Vs. YEIDA) along with 122 other appeals/cross appeals while
deciding issue no.7 regarding benefit/relaxation in the period of
proposed date of possession given in the brochure/allotment letter or
agreement on account of land dispute/ban on work by
authorities/litigation or farmers and pendency etc., this Tribunal has
held in para 28.5 of the judgment that the delay caused on completion
of the project is solely on account of promoter. Further reasons
shown/stated for delay are not covered under the provisions of Act

and Rules.
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In Civil Appeal No. 940/2017 (Bikram Chatterjee and Ors. V5.
Union of India and Ors.), decided on 23.07.2019, the Hon’ble

Supreme Court has defined Force Majeure as under:-

“Force Majeure shall mean a case of war, flood, drought, fire,
cyclone, earthquake or any other calamity caused by

nature”.

Respondent Promoter has taken the plea that possession of land could
not be delivered to the allottee due to the pendency of several cases
regarding the Project and stay orders. Respondent has neither
mentioned nor uploaded any stay order of any court regarding the land
of project prohibiting the promoter to develop the land (containing the
unit of allottee) and hand over possession to the allottees. Constitution
of Chaudhary Committee to resolve the dispute cannot be said to be a
force majeure event and only participation of few allottees in the
proceedings of Chennai Committee cannot be said to be accepting the
farmers dispute as force majeure. Participation of allottees in
Chaudhary Committee proceedings reveals that allottees were very
keen to get the possession of their allotted land at the earliest, for
which allottees had already paid the full amount and even after such a
long period of allotment, the allottee could not get the possession and
lease deed executed in their favour. If the land on which the allotment
is to be done is in dispute from the beginning, then the allottee shall
not suffer for the same because allottee was not informed at the time
of bid, through reservation letter or allotment letter about any kind of

dispute or farmers agitation regarding the land of the project.

Above analysis of the facts and circumstances makes it clear that
grounds mentioned by the promoter for delay in project are not

covered as force majeure event. Issue No.2 is answered accordingly.

Issue No.3:

12.

Answer to Issue No.l makes it clear that the project of promoter is
delayed. Section 18 (1) of Act, 2016 makes promotion for delay

interest and compensation which is extracted as under:-
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“Section 18. Return of amount and compensation .—
(1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building.—

(a)  inaccordance with the terms of the agreement for
sale or as the case may be, duly completed by the date
specified therein; or

(b) due to discontinuance of his business as a
developer on account of suspension or revocation of the
registration under this Act, or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such
rate, as may be prescribed in this behalf including,
compensation in the manner as provided under this Act:

Provided that, where an allottee does not intend
to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

It is clear from Section 18 (1) of the Act, 2016 that if the allottee
wishes to remain in the project, then promoter has to pay delay
interest from the assured date of possession till the delivery of
possession. Answer to Issue No.2 makes it clear that promoter is not
entitled for any kind of exemption of period as force majeure event
regarding farmers’ agitation, land dispute, pendency of cases in
different courts. Perusal of clause E (1) of the brochure of the project
mentions “bid for the footprint for commercial use will be received on
15.04.2015 from 11.00 AM to 01.00 P.M. and will be opened in the
presence of bidders at 02.00 P.M. on the same day in the Board Room

of the authority”. Paras 2 to 4 of clause F mentions as under:-

“2. The successful tenderer shall be issued reservation letter
and allottee shall be required to deposit 10% of the total
premium of the plot as reservation money after adjusting
registration money within 30 days.

After payment of reservation money the tenderer shall be
issued allotment letter. The allottee shall have to deposit
20% of the total premium, through bank draft drawn in
favour of "Yamuna Expressway, Industrial Development
Authority" payable at Greater Noida/Noida/ New Delhi
within 60 days from the date of issue of allotment letter,
through prescribed challan available in the banks
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mentioned in the allotment letter and submit the copy of
the deposited challan (s) in Commercial Department of
YEIDA. In Case of failure to deposit this amount within
time, the allotment will stand cancelled and the entire

earnest money deposited shall be forfeited in favour of
YEIDA.

3. The allottee shall also deposit due stamp duty (Stamp duty
calculation should also be got verified from the concerned
Sub-registrar, Gautam Budh Nagar by the allottee
himself/themselves) for lease dead in treasury of District
Gautam Budh Nagar and should produce a certificate lo
that effect in Commercial Department of YEIDA within
60 days from the issue of check-list which shall be issued
after confirmation of receipt of allotment money.

4. The balance 70% premium of the plot along with interest
will be paid in 12 half yearly instalments along with
interest (@ 12% per annum, calculated from the date of
deposit of allotment money on the balance outstanding
premium.”

Further, clause M of the brochure clearly mentions that the allottee
will be required to execute the lease deed of the footprint within 60
days from the date of issue of checklist, which shall be issued
immediately after the confirmation of receipt of allotment letter.
Further 1t has been mentioned that after execution of lease deed, the

allottee will take over the possession of footprint within 15 days.

Perusal of clause M of the brochure makes it clear that lease deed
was to be executed within 60 days from the issuance of checklist and
checklist was to be issued immediately after the confirmation of
receipt of allotment letter. It is admitted fact that reservation letter
accepting the bid of the appellant allottee was issued on 16.04.2015,
allotment letter regarding unit was issued on 25.06.2015. Appellant
paid 20% of the price of Rs.22,84,800/- on 25.08.2015. Payment of
amount by the allottee within time confirms the receiving of
allotment letter by the allottee and immediately after the
confirmation of the allotment letter checklist was to be issued by the
respondent promoter. The word, ‘immediately’ has been used for
issuing of checklist. The period for the word ‘immediately’ may be
assumed maximum to be of one month for some departmental
formalities to be completed before issuance of checklist. Therefore,

after confirmation of receiving of allotment letter on 25.08.2015 by
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the allottee after depositing 20% amount, the respondent had to issue
checklist till or before 25.09.2015 and lease deed was to be executed
within 60 days from the issuance of checklist i.e., upto on or before
25.11.2015 and after the execution of lease deed, possession was to
be delivered within 15 days i.e., by 10.12.2015. Therefore, delay in
giving possession by the promoter to the allottee of the unit will start
from 11.12.2015. Thus, the appellant allottee is entitled for delay
interest at the rate of MCLR+1% from 11.12.2015 till the delivery of

possession. Issue No.3 is answered accordingly.

Issue No.4:

13.

13.1

Respondent promoter has taken plea that as per agreement if there is
any delay in project, allottee is entitled for refund from the
respondent promoter. Section 18 (1) of the Act, 2016 gives two
options to the allottee in case of delayed project—(1) allottee can opt
to exit the project and in such case promoter will have to pay the
principal amount plus interest including compensation; (ii) if allottee
does not intend to exit the project/allottee wishes to remain in the
project, then promoter is under liability to pay interest as per the

prescribed rate for the delayed period.

Neither Section 18 nor any other provision or rule of RERA Act 2016
makes any provision to restrict option of the allottee only to get
refund in case of delayed project. Therefore, such clause, if existing
in the agreement, is of no use because no clause of the agreement can
supersede the provisions of RERA Act, 2016. Provisions of Section
18 of Act, 2016 and rules framed thereunder will prevail. Issue No.4

is answered accordingly.

Issue No.5:

14.

Learned Regulatory Authority has granted exemption of period from
the date of allotment 25.06.2015 till 25.06.2000. Learned Regulatory
Authority observed 5 years period sufficient for completing project
keeping in view the land dispute, farmers’ agitation/force majeure
events. Analysis of provisions of brochure in the answer to question

nos. 2 & 3 makes it clear that respondent promoter is not entitled for
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any kind of exemption on the grounds mentioned as force majeure
event and delay period will start from 11.12.2015 as analyzed and
discussed in answer to issue no.3. Therefore, learned Regulatory
Authority has erred in granting delay interest from 26.06.2020 and
also erred in exempting the covid-19 period from 25.03.2020 to
25.09.2020 as the ground of delay in project. Analysis of facts and
law 1n answer to Issue Nos.2 and 3 makes it clear that possession was
to be delivered till 10.12.2015. Above mentioned covid-19 period
does not fall between 15.05.2015 to 10.12.2015, therefore,
exemption of covid period can also not be given to the respondent

promoter.

On the basis of above discussions, it is clear that appellant allottee is
entitled for delay interest from 11.12.2015 to the actual date of
possession. Direction Nos.1 and 2 of the impugned order is to be

modified accordingly. Issue No.5 is answered accordingly.

On the basis of above discussions and analysis of facts,
circumstances and law, present appeal is partly allowed by passing

the following orders: -

The impugned order of Regulatory Authority dated 24.02.2023 is
modified to the following extent regarding direction nos.1 and 2

only: -

(1) The respondent promoter is directed to issue checklist,
execute lease deed and handover possession of Unit after

completing all formalities and amenities within 45 days.

(11) Respondent promoter is directed to pay delay interest w.e.f.
11.12.2015 till actual date of possession at the rate of
MCLR+1%. The amount of interest will be adjusted in the
final payable amount. If the amount of interest is more than
the payable amount, then the same shall be refunded to the

complainant allottee.

Dated: 27.01.2025

Irfan

(Rameshwar Singh) (Sanjai Khare)



