THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-206/2022

OMAXE LIMITED e Appellant
Versus

HEMU AGGARWALHEMU AGGARWAL  vveeees Respondent

Counsel for Appellant Counsel for Respondent

V K S BISEN RASHI JAIN

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Aditya Tiwari, holding brief of VKS Bisen, learned counsel for the
applicant and Sri Pradeep Kumar Mishra, learned counsel for the respondent on

the application for condonation of delay.

Submission of learned counsel for the applicant is that impugned order dated
17.12.2021 was uploaded on the portal of UP RERA and communicated to the
parties on the same day. Limitation for filing instant appeal was upto 16.02.2021
whereas the instant appeal has been filed on 22.02.2021.

Submission of learned counsel for the applicant is that the process was initiated
for filing appeal on 19.02.2021. The delay of three days is normally covered by
order of Hon’ble Supreme Court passed in Suo Moto Writ (Civil) Petition No.

3/2020 titled as In Re : Cognizance for Extension of Limitation.

Learned counsel for the respondent also fairly submitted that issue is squarely
covered by the order of Hon’ble Supreme Court in aforesaid case. Even otherwise

there is a delay of hardly three days.

On due consideration, the application is allowed. The delay in filing the appeal is

condoned.

Registry is directed to convert the instant defective appeal into regular

appeal.



With the consent of learned counsels for the parties, we proceed further to hear

the matter.

On examination of impugned order as well as appreciating the submission of
learned counsel for the appellant, it appears that the respondent has filed
complaint before the Regulatory Authority on 11.04.2021 seeking refund with
the allegations that despite repeated requests, the appellant is not cancelling the
unit whereas the pleadings before Regulatory Authority as well as before us of
the appellant is that unit of the respondent was cancelled on 01.08.2018 and as
per the clause 9 & 10 of the application form on account of not fulfilling
obligations by the respondent with respect to timely payment, the deposited
amount of the respondent was forfeited and the respondent concealed this fact

while filing complaint before Regulatory Authority.

Subsequently, no issue with respect to cancellation of the unit of the respondent
was framed while deciding the complaint of the respondent either no fact

regarding cancellation of the unit was taken into account.

Learned counsel for the respondent was asked to show the request for cancellation
of the unit. After examining the record learned counsel for the respondent
submitted that same is not on record and he may be granted a week’s time to place

on record the request of respondent for cancellation of unit.

Appreciating the request of learned counsel for the respondent, we grant a week’s
time for placing on record the request of respondent regarding cancellation of the

unit.

List this appeal for hearing/orders on 06.05.2024

(Sanjai Khare) (D.K. Arora)

Dated: 09.04.2024
MANSINGH



