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       RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 61/2019 

 

M/s Arihant Infra Realtors Private Limited.        ……………Appellant. 

      Versus 

Yogesh Srivastava           ……………Respondent. 

    (Complaint No. 7201814076) 

      ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1. The present appeal has been preferred by the M/s Arihant Infra Realtors 

Private Limited ( hereinafter referred to as the appellant/promoter) under 

Section 44(1) of the Real Estate (Regulation and Development Act, 2016 

(hereinafter referred to as ‘the Act 2016) against the order dated 

12.02.2019 passed by the U. P. Real Estate Regulatory Authority, 

Regional Office, Gautam Budh Nagar (hereinafter referred to as ‘the 

Regulatory Authority’) in Complaint No. 7201814076, whereby the 

appellant/Promoter was directed to ensure refund of the amount of 

Rs.52,81,836/- deposited by the complainant Yogesh Srivastava 

(hereinafter referred to as ‘the respondent’) with interest @ MCLR+1% 

percent from the date of  deposit till the date refund, within 45 days from 

the date of uploading.  

2.        The facts of the case, in brief, as culled out from the memo of appeal, are 

that the respondent approached the appellant for purchase of a flat in the 

proposed project of the appellant known as “Arihant Arden” situated at 

Gh-07A, Sector-1, Greater Noida West, Gautam Budh Nagar.  Pursuant to 

the application of the respondent dated 21.10.2013 a Flat/Unit No. M-404, 

Block-M, 4th Floor, admeasuring 1495 sq.ft. (super area) was allotted in 
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his favour.  The cost of the said flat was Rs.56,23,030/-.  Against the 

determined cost of the flat, the respondent deposited an amount of 

Rs.52,81,836/-. 

2.1  Pursuant to the booking an allotment letter dated 07.11.2013 was issued 

by the appellant to the respondent which was duly accepted by the 

respondent.  

2.2 Clause 10.1 of the allotment letter provided for delivery of possession      

of the apartment by the developer to the allottee and further provided for 

payment of holding over charges by the allottee if the allottee does not 

take possession of the unit after receipt of final call/notice by the 

developer. 

2.3  Clause 10.4 of the allotment letter provided that the construction of the 

residential units of the project was likely to be completed upto December, 

2015 (with extension of 4 months) subject to timely payment and in case 

the possession of the residential unit is not offered to the allottee till 

December, 2015 or upto extended period of four months, then the allottee 

was entitled to receive compensation at the rate of Rs.5/- per square feet 

of the super area of the unit per month for the period of delay and no other 

compensation of any kind was payable.   

2.4  Clause 10.5 of the allotment letter provided for cancellation of allotment 

or suspension of scheme subject to force majeure. 

2.5  The appellant commenced the construction of the project in accordance 

with the schedule.  The appellant was determined to complete the project 

and hand over the possession of the apartment/flat to the 

allottee/respondent within the stipulated period of agreement. 

2.6  Over a period of time the appellant applied for grant of requisite statutory 

No Objection Certificate from the concerned authorities so that the 

construction of the project may be completed and Occupancy Certificate 

be issued to the appellant so it could hand over/offer possession of the 

flats to the buyers.  

2.7 Vide letter dated 01.09.2017 the appellant issued letter of intimation for 

possession of flat to the respondent and also issued final demand letter 
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demanding Rs.9,65,585/- which was outstanding towards the cost of the 

flat, but the respondent did not make any payment against the said letter. 

2.8  The appellant was willing to comply with the terms of the 

agreement/allotment letter. 

2.9  The appellant applied for Occupancy Certificate with all formalities and 

no objection certificate on 05.01.2017 and vide letter dated 23.08.2017 the 

Greater Noida Industrial Development Authority issued a Temporary 

Occupancy Certificate subject to the condition of removal of the 

discrepancy indicated in the said letter.  The validity of the Temporary 

Occupancy Certificate is 18 months. 

2.10  The allottee/respondent is defaulter in payment as per payment plan opted 

by the respondent.  Invoice for Rs.3,79,296/- was raised by the appellant 

on 16.02.2016 and reminders and notices dated 05.04.2016, 18.10.2016 

and 07.11.2016 were issued to the respondent but the respondent did not 

remit the said amount.  Vide letter dated 01.09.2017 the appellant 

intimated the respondent for possession and demand of Rs.9,65,585/- 

which was outstanding towards the cost of the flat.  Apart from the said 

amount the respondent was liable to deposit amount towards stamp 

papers, court fee and other miscellaneous expenses for execution of sale 

deed of the property. 

2.11 Being aggrieved by the non-delivery of possession of the flat/unit the 

respondent filed a complaint before the Regulatory Authority on 

20.07.2018 seeking refund and penalty on deposited amount.   

2.12  The respondent himself vide e-mail dated 20.12.2018 requested the 

appellant to cancel his said flat. 

3.  The appellant has challenged the impugned order dated 12.02.2019 passed 

by the Regulatory Authority, on the following grounds:-- 

A.  A perusal of the impugned order indicates that the respondent 

himself admitted that he was agreed to make the payment of any 

outstanding dues along with any admissible interest.  However, 

while passing the impugned order the Regulatory Authority failed 

to take into consideration the said undertaking. 
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B.  The Regulatory Authority failed to indicate any reason for passing 

the order relating to payment of compensation to the respondent.  

No reason was indicated for awarding exorbitant interest at the rate 

of MCLR+1% per annum to the respondent against the amount 

deposited by the respondent with the appellant, especially in view 

of the fact that the Regulatory Authority had directed the 

respondent to hand over the possession of the apartment to the 

respondent expeditiously. In absence of any cogent reason the 

finding and consequent direction is completely unsustainable.  

C. The impugned order dated 12.02.2019 has been passed in stark 

violation of the provisions contained in Section 71 of the Act 2016 

wherein the power to impose or award compensation under 

Sections 12,14,18 and 19 of the Act 2016 can only be exercised by 

a Judicial Officer and not by any other officer.  As such the order 

passed by the Regulatory Authority is wholly without jurisdiction 

and unsustainable.  

D.  To grant compensation under Section 18 of the Act 2016, the 

Adjudicating Officer was required to record and demand evidence 

in view of provision contained in Section 71(3) of the Act 2016.  

However, neither any direction in this regard was passed nor such 

power was exercised and the impugned order was passed in an 

hurried and cryptic manner.  

E. The Act 2016 stipulates that while awarding compensation under 

Section 71, the factors mentioned under Section 72 of the Act 2016 

are required to be considered.  Apparently no such factors have 

been considered while passing the impugned order.  

F. The Regulatory Authority failed to take into consideration that in 

view of the facts and circumstances of the case, since the allottee 

did not propose to withdraw from the project as such the case was 

covered under proviso to Section 18 of the Act.  As such the 

respondent was entitled to only compensation/holding over charges 

mentioned in the terms and conditions of the agreement and not 

otherwise.  
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G. The respondent had claimed vague reliefs which could not have 

been granted in the absence of any supporting evidence. 

H. If the order passed by the Regulatory Authority is accepted in toto 

then the same will have drastic effect upon the appellant and will 

inflict irreparable loss an injury.  

I. Section 2 (zi) read with Section 18 of the Act 2016 clearly 

mandates that the rate of interest to be charged has to be prescribed 

by way of rules along with compensation in the manner provided 

under the Act 2016.  However, no such rules fixing the rate of 

interest or compensation have been framed by the appropriate 

government, under the Act 2016.  

J.  In absence of any rules prescribed for fixing of rate of interest or 

compensation the Regulatory Authority illegally, arbitrarily and 

without application of mind passed the order dated 12.02.2019. 

K.  In order to grant compensation and refund under Section 18 of the 

Act 2016, the Regulatory Authority/Adjudicating Officer was 

required to record and demand evidence in view of provision 

contained in Section 71(3) of the Act 2016. 

L. The Act 2016 stipulates that while awarding compensation under 

Section 71, the factors mentioned under Section 72 of the Act are 

required to be considered.  However, apparently no such factors 

have been considered while passing the impugned order.  

M.  No order for refund or compensation can be passed by any person 

who is not Adjudicating Officer as provided under Section 2 (a) 

who is to be appointed under sub-Section (1) of Section 71 of the 

Act 2016. 

N.  The provision for providing refund and compensation is provided 

under Section 18 of the Act and all complaints  under Section 18 

can only be decided by an Adjudicating Officer, who is or has been 

a District Judge under the provision of Section 71 of the Act. 
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O. The complaint has been decided by Bench No. II of the Regulatory 

Authority who is a retired IPS officer and cannot be termed as an 

Adjudicating Officer as per Section 71 of the Act.  

P. The Regulatory Authority cannot by way of illegal and arbitrary 

action and without authority provide rules and regulations by way 

of an Office Letter. 

Q. Any provision with respect to levy of interest on the refund amount 

has to be provided by way of rules or regulations as per the 

provisions of Sections 84, 85 and 86 of the Act.  

R. The interpretation of the Regulatory Authority is contrary to the 

correct interpretation of Section 2(za) of the Act as construed by 

the U.P. Real Estate Appellate Tribunal as observed in various 

appeals, hence the order dated 12.02.2019 is bad in law and 

deserves to be set aside on this ground alone.  

S.  The Regulatory Authority has passed the impugned order dated 

12.02.2019 without application of mind and proper appreciation of 

facts and circumstances of the case.  

4.  The appellant has prayed that the judgment and order dated 12.02.2019 

passed by the Regulatory Authority in Complaint No. 7201814076 be set 

aside and the appeal be allowed in favour of the appellant.  

5.  The respondent filed his objection to the appeal denying the contents of 

the appeal and submitted that the same are irrelevant and misleading. 

There is no default on the part of the respondent in payment as 90% 

amount of the cost of the flat had already been paid along with service tax 

as well as interest on delayed period.  

5.1  The order was passed by the Regulatory Authority after three hearings in a 

time bound manner.  Booking related documents, copies of allotment 

letter, payment receipts, emails and original current photographs of the 

site and flat were also taken into cognizance by the Regulatory Authority. 

5.2  The possession of the flat in question was expected by December 2015, 

but it got delayed for the reasons as narrated by the appellant.  It is not a 

case of default in payment as 90% of the amount has already been paid to 
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the builder in due course by December 2015, as per payment schedule, 

only 10% is withheld by the buyer.  Out of this 10% amount, 05% was 

required to be paid at the time of taking possession. 

5.3  Offer for possession was received in September 2017 but as the booked 

flat No. M- 404 is not park facing and park is not visible from the M-404, 

therefore, the respondent refused to take possession of the unit M-404 and 

requested for change and swapping of the unit, but the builder did nothing. 

Before filing the complaint in July, 2018 several written and verbal 

requests were made by the respondent  through emails and phone calls but 

nothing was done by the builder except causing delay.  

5.4  In respect of terms and conditions of various clauses of the Allotment 

Letter dated 07.11.2013 the Hon’ble Supreme Court  vide judgment dated 

02.04.2019 passed in the case of Pioneer Urban Land & Infrastructure 

Ltd. Vs. Govindan Raghvan, has held that   terms of a contract will not be 

final and binding if it is shown that the flat purchaser had no option but to 

sign on the dotted line contract.  It is further held that incorporation of one 

sided clauses in an agreement constitutes an unfair trade practice as per 

Section 2(r) of the Consumer Protection Act, 1986. 

5.5 There is huge anomaly in booking agreement as in case of delay in 

possession the builder will pay compensation @ Rs.5/- per sq.ft. whereas 

in case of delayed payment by buyer the builder will charge penalty for 

the delayed period @ 21%.  In case of non-compliance by the builder, the 

builder should be heavily penalized.  

5.6  This case has nothing to do with payment of remaining amount or delay in 

possession. 

5.7  It is not a case of willful cancellation as claimed by the appellant.  The 

request for cancellation was based on technical reasons of not providing 

booked flat M-404 as per preferential location and it was not willful. 

5.8  The order of the Regulatory Authority is not for compensation, but for 

refund along with interest from the date of payment upon the deposited 

amount.   
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5.9  As per RERA notification dated 17.10.2018 and RERA Office Order No. 

1151/Shakti Pratinidhayan/2018-19 dated 19.06.2018 the nominated 

Judges of RERA court are fully empowered to pass refund orders. 

5.10  During the last 6 years the prices of property in the area have substantially 

increased and now the property of the same size and amenities are 

available for Rs.90-95 lacs. 

5.11  The respondent is a middle class salaried employee.  It is not possible for 

the respondent to buy a flat of the same size and amenities in the same 

locality, as prices have tremendously jumped up in that area during the 

last six years.  

5.12  The respondent is facing financial loss, mental harassment and agony for 

the last 3-4 years and the same cannot be compensated except by giving 

him the physical possession of his flat or refund the money with 

commensurate interest for the period the money was enjoyed by the 

builder/appellant.  

5.13  The builder was humbly requested for change of the unit, but the 

builder/appellant declined the request of the respondent giving reasons 

that no such flat was available in L, M, N Block below 19th floor.  The 

respondent had requested the builder for swapping of unit M-404 with any 

of the 03 units available in E-Block and was ready to pay the difference 

amount for the extra area, but the builder refused to consider the request 

of the respondent saying that the units selected by the respondent had been 

sold out during discussion period. 

5.14  The respondent filed complaint no. 720184076 on 20.07.2018 praying that 

his booking be cancelled and the entire amount paid by him with service 

tax be refunded along with interest at the rate of 21% per annum. 

6.  On 13.01.2020 the learned counsel for the appellant submitted that he will 

not file any reply to the objection of the respondent.  

7.  Heard Dr. Azhar Ikram, learned counsel for the appellant and Sri Harish 

Pandey, learned counsel for the respondent.  
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7.1 On examination of the pleadings, records of the appeal and submissions of 

learned counsel for the parties, the admitted position of the case is as 

follows: 

7.2 The respondent approached the appellant for purchase of a flat in the 

proposed project of appellant in the name and style “Arihant Arden” vide 

application dated 21.10.2013 and in pursuance of his application dated 

21.10.2013, the respondent was allotted residential Apartment No. M-404, 

4th Floor, admeasuring super area 1495 sq. ft. approximately with 

approximately 1191 sq. ft. built up area along with covered parking space 

at the basic cost price of Rs.56,23,030/- including PLC Rs. 1,49,500/-. 

The respondent initially paid an amount of Rs. 5,47,353/- and he was 

required to pay balance amount of Rs.50,75,677.00 (BSP Rs. 

49,26,177.00 + PLC Rs. 1,49,500.00) as per payment schedule given in 

the allotment letter. As per the schedule of payment for 

additional/optional items as per basic cost plan, the respondent was 

required to pay Rs. 1,19,700.00 on or before offer of possession.  

7.3 As per clause 4.0 of the allotment letter, the price was firm and free of 

escalation. Clause 10.4 further provides that the Company shall endeavour 

to complete the construction of the said apartment by December, 2015 

subject to force majeure circumstances. However, if the company fails to 

handover the possession even by 4 months delay from the possession date, 

the Company would pay to the allottee a sum of Rs. 5/- per sq.ft/month for 

the delay attributable to the inability of the company in handing over the 

apartment beyond April 2016.  The appellant was issued temporary 

occupancy certificate subject to condition of removal of discrepancies 

indicated in the said letter with the validity of 18 months. The appellant 

vide letter dated 01.09.2017 issued letter of intimation for possession of 

the flat along with outstanding demand of Rs. 9,65,585/- towards cost of 

the flat.  

7.4 The respondent approached the RERA by means of complaint dated 

20.07.2018 indicating therein that on receiving the offer for possession in 

September 2017 with two months more period for final possession, when 

he visited the unit M-404 on 24.02.2018 he observed that Central Park is 

not visible from that unit, whereas he had booked park facing flat/unit. As 
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the unit was not park facing, he was not interest in the same and requested 

for another flat. Though the Builder initially promised to change the flat, 

but subsequently showed inability and then respondent requested for 

cancellation of the booking and refund of deposited amount with interest, 

which is charged by the builder for delayed payment (@21%) 

immediately. The RERA by means of impugned order dated 12.02.2019 

directed the Promoter/Appellant to refund Rs. 52,81,836/- to the 

respondent/complainant along with interest @ MCLR+1% from the date 

of deposit of the amount. 

7.5 The appellant feeling aggrieved against the order of RERA dated 

12.02.2019 challenged the same before this Tribunal on various grounds 

including the competency of the Authority to direct for refund and the rate 

of interest.  

7.6 During the proceedings on 26.03.2021, appreciating the submission of 

Shri Harish Pandey, the learned counsel for the respondent that an amount 

of Rs. 1,49,500/- has been taken from the respondent as PLC charges on 

the ground that flat is facing central park, but a club house has been 

constructed and from the balcony the respondent cannot view the central 

park, rather he has to face the hot air of the air conditioners placed at the 

club house, the learned counsel for the appellant was directed to explain 

through an affidavit what are the PLC charges and in the absence of any 

provision in the brochure or BBA how these charges have been taken 

from the respondent, and if PLC charges have been taken from the 

respondent for central park facing then why the flat has been provided in 

such condition. While listing the appeal for 13.04.2021, the learned 

counsel for the appellant was further directed to bring on record the reply 

to the queries made by the Court within a week. 

7.7 On examination of the record, we found that in compliance of the order 

dated 26.03.2021, the appellant has not filed any affidavit. The record 

further reveals that the respondent by means of application dated 

10.02.2020 brought on record a copy of receipt dated 15.10.2014 issued 

by the appellant indicating receipt of amount of Rs. 1,49,500/- through 

RTGS on 13.10.2014 towards Central Park Facing. The record further 

reveals that on the protest of the respondent, the efforts were made by the 
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appellant regarding swapping of the unit of the respondent and inability of 

the appellant to provide unit facing Central Park, the request was made by 

the respondent for cancellation of the unit. 

8. In order to examine the controversy involved in the instant appeal, on the 

basis of pleadings, record of appeal and submissions of learned counsels 

for the parties, we frame following issues as follows:-  

(1) Whether under the scheme of Act 2016 and Rules 2016 any 

mechanism has been provided for determination of the interest or 

compensation for delay in handing over possession of the 

apartment/plot to the allottee and/or refund with interest, if 

allottee does not want to continue/wish to withdraw from the 

project? 

(2) Whether the respondent is entitled for interest due to delay in 

possession of the allotted unit/plot and/or while seeking refund 

on the deposited amount under the scheme of Act 2016 and if 

yes, what rate of interest is required to be paid by the 

promoter/appellant to the allottee/respondent? 

(3) Whether the promoter/appellant failed to provide Central Park 

Facing unit after taking an amount of Rs. 1,49,500/- as PLC 

charges from the respondent and the respondent was justified in 

seeking refund of the deposited amount along with interest? 

9. Before we proceed to examine the issues framed by us, we deem it proper 

to extract the relevant provisions of Allotment Letter dated 07.11.2013, 

which are as follows: 

 ALLOTMENT LETTER 

BS 196017 

Dated: 07/11/2013 

To, 

Name of the First Allottee Mr. Yogesh Srivastava s/o Mr. Ramesh Lal 
Srivastava 

Address Flat No. 405, Tulip Tower, Stadium road, 
Bareilly, U.P. 

Name of Second Allottee N/A 
Address N/A 
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Sub: Allotment of Residential Apartment in the proposed Group Housing 
complex Know as “ARIHANT ARDEN’ in the Residential Complex 
On Plot No. GH-71, Sector-1, Greater Noida. 

Dear Sir(s)/Madam,  

 This has reference to you application dated 21.10.2013 for the 

allotment of a finished residential apartment in the proposed Group 

Housing Residential Complex know as “ARIHANT ARDEN” to be 

constructed on Plot No. : GH-07A, Sector-1, Greater Noida 

(hereinafter referred to as said ‘Complex’). In response to your 

application we, M/s Arihant Infra Realtors Pvt. Ltd, a company 

registered under the Companies Act, 1956 having its Regd. Office 

at 601, 6th Floor, Plot No. 17, Sachdeva Tower, Community Centre, 

Karkardooma, Delhi. (hereinafter referred to as the “company” 

which expression shall, unless repugnant to the context or meaning 

thereof be deemed to include its successors and assigns, hereby 

subject to the terms and conditions mentioned hereinafter allot to 

you a residential Apartment no. M-404 on 4th Floor having Super 

Area 1495 Sq. ft. Approx. [Built-up Area approx. 1191.00 Sq. ft 

equivalent to 110.69 Sq. mtr.] along with one number covered 

parking space as per specifications attached herein, in the Group 

Housing Residential Complex known as “Arihant Arden” 

(hereinafter referred as the ‘Apartment’) for a basic cost of Rs. 

56,23,030.00 as per Payment Plan opted by the Allottee which is 

inclusive of parking rights, membership for recreational facilities 

but exclusive of other charges as mentioned hereinafter.  

NOW, THEREFORE, THIS ALLOTMENT LETTER 
WITNESSETH AND IT IS MUTUALLY AGREED, 
UNERSTOOD AND DECLARED BY AND BETWEEN THE 
PARTIES AS FOLLOWS: 

1(A) The SALE consideration shall be Rs. 56,23,030.00 including 

Location PLC Rs. 1,49,500.00 

(B) (I) That out of the above said consideration of the dwelling unit the 

Allottee(s) has/have paid a sum of Rs. 5,47,353.00 
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 (II) That the balance amount of Rs. 50,75,677.00 (BSP 

Rs.49,26,177.00 + PLC Rs. 1,49,500.00) shall be paid by the 

Allottee(s) as per  

 Schedule of Payment mentioned below: Amount in 

Rs. 

A) Within 45 day of Booking (On or before 5th 
December 2013) 

1642059/- 

B) On Casting of G. Floor (BSP Rs. 547353 + 
Location PLC Rs. 149500/- 

696853/- 

C) On Casting of 4th Floor 547353/- 

D) On Casting of 8th Floor 547353/- 

E) On Casting of 12th Floor 547353/- 

F) On Casting of Top Floor 547353/- 

G) On Completion of Internal Plaster 273677/- 

H) At the time of Possession 273676/- 

 

SCHEDULE OF PAYMENT FOR ADDITIONAL/OPTIONAL 
ITEMS AS PER BASIC COST PLAN. 

(a)  On or Before Offer of Possession   Rs. 1,19,700.00 
Note:  Balances dues, if any shall be paid on or before the offer of 

possession.  
 
4.0  The above price is firm and free of Escalation. 
 
4.3 The Allottee agrees if due to change in the layout plan/building 

plan of the said complex/said building/said apartment: 

(a)  The said apartment seizes to be preferentially located then 

only the amount of PLC, paid by the allottee shall be 

refunded without any interest and such refund shall be 

made/adjusted in the last installment as stated in the 

payment plan opted by the allottee.  

(b)  The allottee understands that in case of change in the 

location of the said apartment due to change in the layout 

plan/building plan of the said complex/said building/said 

apartment or otherwise, the allottee shall have no other 

right or claim as mentioned hereinabove. The company 

shall construct the project in phases and shall have the 
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discretion to alter the number of storeys, towers and further 

effect changes in the layout plan, without any change 

however in his flat, except as specified earlier.  

10. POSSESSION 

10.4 As per terms and conditions of the Application and this 

Agreement subject to timely payment of the Total Price and other 

amounts, charges and dues as mentioned in the 

Application/Agreement, the Company shall endeavor to 

complete, the construction of the Said Apartment by DECEMBER 

2015 (Phase-III) subject to force MAJEURE circumstances. 

However, if the Company fails to handover the possession even 

by 4 months delay from the possession date, the Company would 

pay to the allottee a sum of Rs. 5/- per sq. ft/month (Rupees Five 

only per sq. ft.) for the delay attributable to the inability of the 

company in handing over the apartment beyond APRIL 2016. 

Similarly the customer fails to take the possession within 45 days 

from the date of issuance of the offer of possession to the 

Allottee, which both parties agree as a just and equitable 

estimate of the damages that the Allottee may suffer and the 

Allottee agrees that its shall have no other rights/claims 

whatsoever, provided the Allottee is not in breach of any of the 

terms of this application/allotment. The adjustment of such 

compensation shall be done at the time of execution of 

conveyance deed/lease deed.”  

10.  Issue No. (1) is regarding, whether under the scheme of the Act, 2016 and 

Rules, 2016 any mechanism has been provided for determination of the 

interest or compensation for the delay in handing over possession and/or 

refund with interest if allottee chooses to withdraw from the Project. 

10.1 The Act envisages adjudication by the Regulatory Authority in terms of 

the powers under Chapter V of the Act and in particular Sections 31, 32, 

34, 35 and 40 of the Act, and for adjudging compensation by the 

Adjudicating Officer in terms of the power under Chapter VIII of the Act 

and in particular Sections 71 and 72 thereof. 
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10.2 The Act spells out the obligations of the promoter of a real estate project 

and the consequence of the promoter failing to fulfill those obligations. 

Some of those obligations are enumerated in Section 11, 12 to 18 of the 

Act. 

10.3 Section 18 of the Act talks of the consequence of the failure by the 

promoter to complete or to be unable to give possession of an apartment, 

plot or building either in terms of the agreement for sale or failure to 

complete the project by the date specified therein or on account of 

discontinuance of his business either on account of suspension or 

revocation of the registration under the Act or for any other reason. In the 

event of either of the above contingencies under Section 18 (1) (a) of the 

Act, the promoter is made liable on the demand of the allottee: 

(i) In the event that the allottee wishes to withdraw from the project, 

without prejudice to any other remedy available, to return the amount 

received by the promoter in respect of that apartment, plot, building, 

as the case may be, together with “interest at such rate as may be 

prescribed”, “including compensation in the manner as provided 

under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, the 

promoter shall pay him for every month’s delay in the handing over 

of the possession “interest at such rate as may be prescribed”. Section 

18 (2) of the Act mandates that in case loss is caused to allottee due 

to the defective title of the land, on which the project is being 

developed or has been developed, the promoter shall compensate the 

allottee and that such claim for compensation under Section 18 (2) 

shall not be barred by limitation provided under any law for the time 

being in force. 

10.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made 

there under or in accordance with the terms and conditions of the 

agreement for sale, the promoter shall be liable to pay “such 

compensation” to the allottees, in the manner as provided under the Act. 

10.5 It is apparent on a reading of Section 18 of the Act as a whole that upon 

the contingencies spelt out therein, (i) the allottee can either seek refund 

of the amount by withdrawing from the project; (ii) such refund could be 
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together with interest as may be prescribed; (iii) the above amounts would 

be independent of the compensation payable to an allottee either in terms 

of Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required 

to be paid by the promoter interest for every month’s delay of handing 

over possession. 

10.6 When one turns to the powers of the Authority, it is seen that under 

Section 31, the complaints can be filed either with the Authority or with 

the Adjudicating Officer (AO) for violation or contravention of the 

provisions of the Act or the Rules and Regulations. Such complaint can be 

filed against “any promoter, allottee or real estate agent”, as the case may 

be. Such complaint can be filed by “any aggrieved person”. The 

Explanation to Section 31 (1) of the Act states that for the purposes of said 

sub-section “person” shall include an association of allottees or any 

voluntary consumer association registered under any law for the time 

being in force. Section 31 (2) states that the form, manner and fees for 

filing a complaint under sub-section (1) shall be such as may be 

prescribed. 

10.7 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word 

"including". Also, "at such rate as may be prescribed" is suffixed to the 

word "interest" in the context of refund of investment, but the expression 

"at such rate as may be prescribed" is neither prefixed nor suffixed to the 

word "compensation" in any of the Sections of the Act. The term 

compensation is suffixed by the expression "in the manner as provided 

under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of 

the Act. The Act only lays down for "holding an enquiry in the prescribed 

manner, after giving any person concerned a reasonable opportunity of 
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being heard" under Section 71. The Act very clearly provides that the 

quantum of compensation or “interest as he thinks fit” under Section 71 

will be decided taking into consideration the factors listed under Section 

72 of the Act. 

10.8 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
for any violation or contravention of the provisions of this 
Act or the rules and regulations made thereunder against 
any promoter, allottee or real estate agent, as the case 
may be. 

Explanation 

For the purpose of this sub-section "person" shall include 
the association of allottees or any voluntary consumer 
association registered under any law for the time being in 
force. 

(2  The form, manner and fees for filing complaint under 
sub-section (1) shall be such as may be specified by 
regulations." 

 As can be seen from above, Section 31(2) of the Act provides for 

specifying by regulations, the form, manner and fee for filing complaint 

under Section 31(1) of the Act. As provided under Section 31(2) of the 

Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides 

for manner of filing a complaint with the Regulatory Authority. Rule 

33(1) is extracted as follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the regulatory 
authority for any violation under the Act or the rules and 
regulations, made there under, save as those provided to be 
adjudicated by the adjudicating officer, in Form M which shall 
be accompanied by a fee of rupees one thousand in the form of a 
demand draft drawn on a nationalized bank, in favour of 
regulatory authority and payable at the main branch of that 
bank at the station, where the seat of the said regulatory 
authority is situated.   

 It is evident from Rule 33(1) of the Rules that the complaints filed with 

the Regulatory Authority should be in Form M, except those complaints 
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which require to be adjudicated by the Adjudicating Officer. On top of 

Form M, it is clearly written that it is as per provisions of Rule 33(1) and 

is meant for filing complaint under Section 31 of the Act. Further Column 

5 of the Form M specifically requires a complainant to indicate the 

relief(s) sought.  

10.9 We have further examined Rule 34(1) of the Rules which relate to filing 

of a complaint with the Adjudicating Officer for compensation. Rule 

34(1) reads as follows :-  

    Extract of Rule 34(1) 

(1) Any aggrieved person may file a complaint with the 
adjudicating officer for compensation under Section 12, 14, 
18 and 19 in Form N, which shall be accompanied by a fee 
of rupees one thousand in the form of a demand draft 
drawn on a nationalized bank in favour of regulatory 
authority and payable at the main branch of that bank at 
the station, where the seat of the said regulatory authority 
is situated. 

10.10 It is clear from Rule 34 (1) of the Rules that a complaint for 

"compensation" under Sections 12, 14, 18 and 19 of the Act is to be filed 

before the Adjudicating Officer in Form N.  It is mentioned on top of 

Form N itself that it is an application to Adjudicating Officer for claim of 

compensation under Rule 34(1) of the Rules and under Section 31 of the 

Act read with Section 71 of the Act.  A complainant is required to indicate 

in Column 5 of Form N, the compensation sought.  

10.11 Thus, it is our considered view that Form N is to be filed before an 

"Adjudicating Officer" for only claiming "compensation" under Rule 

34(1); whereas Form M is to be filed before the Regulatory Authority 

under Rule 33(1) of the Rules for all types of reliefs, barring 

"compensation", for any violation under the Act, Rules or Regulations. 

10.12 We have also examined the provisions of Sections 71 and 72 of the Act. 

The opening words of Section 71 (1) of the Act make it clear that the 

scope and functions of the Adjudicating Officer (AO) are only for 

‘adjudging compensation under Sections 12, 14, 18 and 19 of the Act’. If 

the legislative intent was to expand the scope of the powers of the AO, 

then the wording of Section 71 (1) ought to have been different. On the 
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contrary, even the opening words of Section 71 (2) of the Act make it 

clear that an application before the AO is only for ‘adjudging 

compensation’. Even in Section 71 (3) of the Act, it is reiterated that the 

AO may direct ‘to pay such compensation or interest as the case may be, 

as he thinks fit’ in accordance with provisions of Sections 12, 14, 18 and 

19 of the Act. This has to be seen together with the opening words of 

Section 72 of the Act, which read “while adjudging the quantum of 

compensation or interest, as the case may be, under Section 71, the 

adjudicating officer shall have due regard to the following factors, 

namely,…………….”  

 On a collective reading of Sections 71 and 72 of the Act, the 

legislative intent becomes explicit. This is to limit the scope of the 

adjudicatory powers of the AO for determining “compensation or interest 

as he thinks fit” in the event of violation of Sections 12, 14, 18 and 19 of 

the Act. 

10.13 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. 

While discharging those functions, it will be open to the Authority to even 

require the AO to conduct the inquiry. Section 35 (2) of the Act also 

makes it plain that the Regulatory Authority will have the same powers as 

a Civil Court. The legislative intent is, therefore, not to diminish the 

adjudicatory functions of the Regulatory Authority, but rather to provide it 

with all the trappings of a quasi-judicial/judicial authority while inquiring 

into the complaints and issuing directions, by directing the Adjudicating 

Officer to adjudicate the compensation or interest. The legislature in its 

own wisdom has used the word “Authority” as well as “Adjudicating 

Officer” wherever it is required. Furthermore, the legislature has clearly, 

intentionally and suitably used the word “penalty” or “interest at such rate 

as may be prescribed” in case of Authority and “compensation” or 

“interest as he thinks fit” in case of Adjudicating Officer.  

10.14 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India; (2018) 1 

Bombay R-558  vide para 257  observed as follows:- 
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"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment 
due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration 
under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to 
withdraw from the project, without prejudice to any other 
remedy available to return the amount recovered by him in 
respect of that apartment with interest at such rate as may 
be prescribed in this behalf including compensation. If the 
allottee does not intend to withdraw from the project he 
shall be paid by the promoter interest for every month's 
delay till handing over of the possession. The requirement 
to pay interest is not a penalty as the payment of interest is 
compensatory in nature in the light of the delay suffered by 
the allottee who has paid for his apartment but has not 
received possession of it. The obligation imposed on the 
promoter to pay interest till such time as the apartment is 
handed over to him is not unreasonable. The interest is 
merely compensation for use of money". 

10.15 From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest and/or compensation 

for the delay in handing over possession of the unit to the allottee, if the 

allottee wishes to stay with the project and/or refund with interest if 

allottee wants to withdraw from the Project. Issue no. (1) is answered 

accordingly. 

11.  Issue No. (2) is regarding respondent’s entitlement for interest due to 

delay while seeking refund of the deposited amount under the scheme of 

the Act, 2016 and if yes, what rate of interest is required to be paid by the 

promoter to the allottee/respondent.  

11.1  Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to 

give possession in accordance with the Agreement for Sale within the date 

specified therein, then the Promoter shall return the amount received from 

the Allottee in respect of that property with interest and compensation, on 

the Allottees’ demand. The power of exercising the option of either 

staying in the Project or for withdrawing from it lies only with the 

Allottees under the provisions of Section 18 (1) of the Act. Further, 

Section 19(4) of the Act 2016 gives right to the allottees to claim refund 
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along with interest and/or compensation in case the Promoter fails to give 

possession of the apartment in accordance with the terms and conditions 

of Agreement for sale. 

11.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 

observed that the requirement to pay interest is not a penalty as the 

payment of interest is compensatory in nature in the light of the delay 

suffered by the allottee who has paid for his apartment but has not 

received possession of it. The obligation imposed on the promoter to pay 

interest till such time as the apartment is handed over to him is not 

unreasonable. The interest is merely compensation for use of money. 

11.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming 

the view taken in the Judgment in Pioneer’s case  the Hon’ble Supreme 

Court held that the term of the agreement authored by the Developer does 

not maintain a level platform between the Developer and the flat 

purchaser. The stringent terms imposed on the flat purchaser are not in 

consonance with the obligation of the Developer to meet the time lines for 

construction and handing over possession, and do not reflect an even 

bargain. The failure of the Developer to comply with the contractual 

obligation to provide the flat within the contractually stipulated period, 

would amount to a deficiency of service. Given the one-sided nature of 

the Apartment Buyer’s Agreement, the consumer fora had the jurisdiction 

to award just and reasonable compensation as an incident of the power to 

direct removal of deficiency in service. 

11.4   Recently the Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. 

Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, 

decided on 02.11.2020, vide para 23, was pleased to observe that the right 

so given to the allottee is unqualified and if availed, the money deposited 

by the allottee has to be refunded with interest at such rate as may be 

prescribed and the proviso to Section 18(1) contemplates a situation where 

the allottee does not intend to withdraw from the Project.  In that case he 

is entitled to and must be paid interest for every month of delay till the 
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handing over of the possession.  It is upto the allottee to proceed either 

under Section 18(1) or under proviso to Section 18(1). 

11.5  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter 

referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate 

of interest payable by the promoter or by the allottee respectively are 

defined in case of default by either of the party. These Rules are extracted 

below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the 

Agreement in which case the Promoter shall be liable to refund the 

entire money paid by the Allottee under any head whatsoever 

towards the purchase of the apartment, along with interest at the 

rate equal to MCLR (Marginal Cost of Lending Rate) on home loan 

of State Bank of India + 1% unless provided otherwise under the 

Rules, within forty-five days of receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw 

from the Project or terminate the Agreement, he shall be paid, by 

the Promoter, interest at the rate prescribed in the Rules, for every 

month of delay till the handing over of the possession of the 

Apartment/Plot, which shall be paid by the Promoter to the Allottee 

within forty-five days of it becoming due.  

Rule 9.3 

The Allottee shall be considered under a condition of 

Default, on the occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) 

consecutive demands made by the Promoter as per the Payment 

Plan annexed hereto, despite having been issued notice in that 

regard the Allottee shall be liable to pay interest to the promoter on 

the unpaid amount at the rate equal to MCLR (Marginal Cost of 
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Lending Rate) on home loan of State Bank of India + 1% unless 

provided otherwise under the Rules. The Promoter must not be in 

default to take this benefit.  

11.6    On examination, we find that these Rules-2018 notified by U.P. 

Government are in consonance with the definition of interest as provided 

in Section 2(za) of the Act, in as much as that the interest chargeable from 

the allottee by the promoter, in case of default in payment as per demand, 

is equal to the rate of interest which the promoter is liable to pay to the 

allottee, in case of default/delayed possession on the part of promoter. 

11.7 We have come across various orders of the Regulatory Authority wherein 

it had granted interest at the rate of MCLR+1% per annum in case of 

delayed projects and had an occasion to examine the issue of rate of 

interest at MCLR+1% awarded by the Regulatory Authority in Appeal 

No. 295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) 

decided on 20.02.2020 and held as under:-- 

“We feel that this imbalance is on account of the fact that the 
buyer/allottee has much less bargaining power as compared to 
the seller in the real estate market and therefore the 
buyers/allottees have no choice but to sign on such "dotted line", 
"one sided, unfair and unreasonable" terms and 
conditions/Agreements. We are therefore of the view that the 
rate of MCLR +1% , as prescribed by the Government and as 
being ordered by the Regulatory Authority, be payable from the 
date of deposit of money in case the allottee wishes to withdraw 
from the project; and from the specified/expected date of 
possession in case the allottee wishes to stay in the project, 
would balance the equities and are just and fair and will fall 
within the term "interest at such rate as may be prescribed" as 
used in Sections 12, 18 & 19.........” 

11.8 It is important to mention herein that the Hon’ble Supreme Court in 

Civil Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. 

Versus D. S. Dhanda etc. etc. while examining the issue of compensation, 

was pleased to observe as under;- 

“If compensation comprises of two parts, (i) by way of interest on 
the deposited amount from the assured date (milestone date) of 
completing construction and handling over possession to the 
actual date of handling over possession, and, (ii) lumpsum 
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amount, we find nothing wrong in it. We do not agree with the 
builder co.’s contentions that interest on the deposited amount 
should not be provided since it is not a case of refund but a case 
of delay in possession. The interest on the deposited amount has 
to be viewed in the light of the purpose for which it is intended. It 
is but a way of computing compensation for delay in possession 
that is commensurate with the amount deposited by the 
complainant, and here it has been computed after adopting a 
milestone date as per the builder co.’s own (unfair and deceptive) 
letter of 05.06.2013. There can be and is no question of not 
agreeing to an endorsing the award of interest from the said 
milestone date. Here we may however add that the rate of interest 
also cannot be arbitrary or whimsical, some reasonable and 
acceptable rationale has to be evident, subjectivity has to be 
minimized, a logical correlation has to be established. Albeit 
detailed arithmetic or algebra is not required. Logical (to the 
extent feasible) objective parameters should be adopted. 
Rounding off simplification etc. to make the computation doable 
could be adopted. We feel it appropriate that, considering that the 
subject units in question are dwelling units, in a residential 
housing project, the rate of interest for house building loan for the 
corresponding period in a scheduled nationalized bank (take, 
State Bank of India) would be appropriate and logical, and , if 
‘floating’/ varying/different rates of interest were/ are prescribed, 
the higher rate of interest should be taken for this instant 
computation.” 

   It is our considered view that drawing light from the Rules of 

2018, and the fact that often and allottee/buyer has to supplement his 

savings by taking loan at the MCLR percent interest (compound), the 

simple rate of interest at MCLR+1 percent balances the equities and is in 

line with the word and spirit of the Act and can be taken as “interest at 

such rate as may be prescribed” as mentioned in Sections 12,18 and 19 of 

the Act, till the rate of interest for the purpose is notified by the State 

Government.  

11.9  At this stage we have also examined the grievance raised by the 

respondent that Section 19(4) of the Act, 2016 provides that if the 

promoter fails to comply or is unable to give possession of the apartment, 

plot or building in accordance with the terms of agreement for sale, the 

allottee shall be entitled to claim refund of amount paid along with interest 

at such rate, as may be prescribed and compensation in the manner as 

provided under the Act, 2016. 
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11.10 In view of the aforementioned, we are of the view that the respondent is 

entitled for interest on account of seeking refund due to delay in 

possession and the rate of interest i.e. MCLR+1% granted by the 

Regulatory Authority is fair, just and reasonable – as it balances the 

equities between the parties and the Regulatory Authority’s action is in 

accordance with the provisions of the Act 2016 and Rules 2016. Issue no. 

(2) is decided in affirmative in favour of the respondent. 

12.  Vide Issue No. 3 we are required to examine as to whether the 

promoter/appellant failed to provide Central Park Facing unit after taking 

an amount of Rs. 1,49,500/- as PLC charges from the respondent and the 

respondent was justified in seeking refund of the deposited amount along 

with interest? 

12.1 The perusal of the allotment letter dated 07.11.2013 issued by the 

promoter/appellant indicates that the sale-consideration of the flat/unit 

was Rs. 56,23,030.00 including Rs. 1,49,500/- location PLC. The copy of 

the receipt brought on record by the respondent vide application dated 

10.02.2020 indicates that the promoter/appellant issued a receipt dated 

15.10.2014, wherein an amount of Rs. 1,49,500/- shown to be received by 

the promoter/appellant on 13.10.2014 through RTGS towards Central 

Park Facing. The record further reveals that on receipt of the intimation 

for possession vide letter dated 01.09.2017, the respondent visited the flat 

and found that the Central Park is not visible from the booked unit, as in 

between, the club house has been constructed and the same is obstructing 

the view of Central Park from the balcony of the apartment in question. 

The respondent raised the issue before the appellant/promoter through  

e-mails which have been brought on record by the appellant at page 61-62 

of the appeal, the same indicates that initially efforts were made for 

swapping the unit of the respondent to a higher floor, but on account of 

non-availability of such unit, the respondent requested for cancellation of 

the unit and the respondent in pursuance to the said request was asked to 

go through the Allotment Agreement/Builder Buyer Agreement executed 

on 07.11.2013.  

12.2 On examination of the pleadings and record of the appeal, it is evident that 

the respondent booked a Central Park Facing flat by paying an amount of 
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Rs. 1,49,500/- towards PLC charges. Though the apartment is Park facing 

but due to the construction of the Club House, the park is not visible from 

the balcony of the flat. The perusal of the photographs placed by the 

respondent on record further reveals that the air conditioner placed over 

the top of the Club House is obstructing the view and the air conditioner 

placed on the roof of the Club House emitting hot air. On the request of 

respondent, the promoter failed to provide another park facing unit, which 

compelled the respondent to seek cancellation and refund of the amount 

deposited by him. Thus, we can safely held that despite receiving PLC 

charges for Central Park Facing flat, the promoter/appellant failed to 

provide the same and the appellant was right in seeking refund of the 

deposited amount along with interest. The issue no. 3 is decided 

accordingly in favour of respondent.      

13. In view of the aforesaid analysis and after examining the pleadings as well 

as the submissions of learned counsels for the parties, we do not find any 

illegality or perversity in the impugned order dated 12.02.2019 of the 

Regulatory Authority (RERA), whereby the Regulatory Authority 

(RERA) directed the promoter/appellant to refund the amount of the 

respondent along with interest @ MCLR+1%.  

14. Accordingly, the appeal is dismissed. 

15. Now the issue to be decided is as to what should be done of the pre-

deposit made by the appellant/promoter in compliance of the provisions of 

Section 43(5) of the Act in case of dismissed appeal. 

15.1 The aims and objects of the Act provide for regulation and promotion of 

the real estate sector in an efficient and transparent manner and to protect 

the interests of the consumers in real estate sector. Proviso to Section 

43(5) of the Act specifically provides that where a promoter files an 

appeal with the Appellate Tribunal, it shall not be entertained without the 

promoter first having deposited with the Appellate Tribunal at least 30% 

of the penalty, or such higher percentage as determined by the Appellate 

Tribunal, or the total amount to be paid to the allottee including interest 

and compensation imposed on him before the said appeal is heard. The 

intent of the legislature is quite clear from the wording of proviso to 
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Section 43(5) of the Act that the interest of the consumers i.e. 

allottees/buyers be protected. 

The intent of the legislature in laying down the provision of pre-deposit of 

the amount of penalty or any other amount payable to the allottee by the 

promoter before the appeal can be heard in the Appellate Tribunal, has 

been elucidated by the Hon’ble Apex Court in paragraph 127 of its 

judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech 

Promoters and Developers Pvt. Ltd. Vs. State of UP and others, the 

same reads as under:- 

“127. It may further be noticed that under the present real estate sector 
which is now being regulated under the provisions of the Act 2016, the 
complaint for refund of the amount of payment which the 
allottee/consumer has deposited with the promoter and at a later stage, 
when the promoter is unable to hand over possession in breach of the 
conditions of the agreement between the parties, are being instituted at 
the instance of the consumer/allottee demanding for refund of the amount 
deposited by them and after the scrutiny of facts being made based on the 
contemporaneous documentary evidence on record made available by the 
respective parties, the legislature in its wisdom has intended to ensure 
that the money which has been computed by the authority at least must be 
safeguarded if the promoter intends to prefer an appeal before the 
tribunal and in case, the appeal fails at a later stage, it becomes difficult 
for the consumer/allottee to get the amount recovered which has been 
determined by the authority and to avoid the consumer/allottee to go from 
pillar to post for recovery of the amount that has been determined by the 
authority in fact, belongs to the allottee at a later stage could be saved 
from all the miseries which come forward against him.” 

The Hon’ble Apex Court has clearly held that the legislature in its wisdom 

intended to ensure that the money which has been computed by the 

Authority at least must be safeguarded if the promoter intends to prefer an 

appeal before the Tribunal and in case, the appeal fails at a later stage, it 

should not be difficult for the consumer/allottee to get the amount 

recovered which has been determined by the Authority. It is in order to 

avoid the consumer/allottee to go from pillar to post for recovery of the 

amount that has been determined by the Authority, that the legislature has 

in its wisdom laid the condition of pre-deposit by the promoter under 

Section 43(5) of the Act. 
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15.2 Section 40(1) of the Act of 2016 provides for a mechanism for recovery of 

interest or penalty or compensation and enforcement of orders etc. of the 

A.O. or the Regulatory Authority, or the Appellate Tribunal and the same 

shall be recoverable in such manner as may be prescribed as an arrears of 

land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s 

Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra) 

was pleased to observe that:- 

“140. It is settled principle of law that if the plain interpretation does not 
fulfill the mandate and object of the Act, this Court has to interpret the 
law in consonance with the spirit and purpose of the statute. There is 
indeed a visible inconsistency in the powers of the authority regarding 
refund of the amount received by the promoter and the provision of law in 
Section 18 and the text of the provision by which such refund can be 
referred under Section 40(1). While harmonizing the construction of the 
scheme of the Act with the right of recovery as mandated in Section 40(1) 
of the Act keeping in mind the intention of the legislature to provide for a 
speedy recovery of the amount invested by the allottee along with the 
interest incurred thereon is self explanatory. However, if Section 40(1) is 
strictly construed and it is understood to mean that only penalty and 
interest on the principal amount are recoverable as arrears of land 
revenue, it would defeat the basic purpose of the Act.” 

As can be seen from the above observations, Hon'ble Supreme Court has 

held that even the principal amount invested by the allottee can be 

recovered as arrears of land revenue under Section 40(1) of the Act. It is 

further clarified by Hon'ble Supreme Court that the intention of the 

legislature is to provide a mechanism for early recovery of the amount 

invested by the allottee alongwith the interest incurred thereon.  

15.3 Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 

2016 provides that subject to the provisions of Section 40(1), the recovery 

of the amounts due as arrears of land revenue shall be carried out in the 

manner provided in the local laws. As Rule 23 has been framed under the 

provisions of Section 40(1) of the Act, the observations of Hon'ble 

Supreme Court on Section 40(1) shall equally apply to Rule 23 of the 

Rules 2016. 

15.4 Although Section 40(1) of the Act of 2016 gives powers to the Appellate 

Tribunal to enforce its decisions, but the Tribunal does not have adequate 

infrastructure and the required sufficient human resource to determine and 
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certify the amount due from the appellant/promoter to be paid to the 

respondent/allottee. 

It is our considered view that as per provisions of the Act and as per the 

observations made by the Hon’ble Apex Court, it is the duty of the 

Tribunal to arrange to transfer the pre-deposited money to the concerned 

allottee/consumer in case the promoter’s appeal is dismissed. However, 

since the promoter might not have paid the full payable amount or there 

being a prospect of some amount having already been recovered from the 

promoter under execution proceedings at the level of the Authority or AO, 

it is just and lawful that the Tribunal transfers the amount to the Authority 

for transferring the same to the allottee/consumer after due diligence at its 

end and to recover any additional amount which could be due to be paid 

by the promoter; or return to the promoter any amount that could be in 

excess of the entitlement of the allottee/consumer. 

The calculation of the exact amount due to be paid to the 

respondent/allottee normally is to be determined up to the date of actual 

payment. As the facts and figures are available with the Regulatory 

Authority, which is executing its or A.O.’s original order, therefore, due 

diligence is required while calculating the amount payable, interest 

thereon, as well as verification of the payments made by the allottee from 

time to time, etc. 

15.5 In the instant case, this Tribunal while upholding the order of Regulatory 

Authority dated 12.02.2019 dismissed the appeal of the promoter, 

accordingly, we direct the Registry to transfer the entire amount deposited 

by the promoter under the provisions of Section 43(5) of the Act to the 

concerned account of the U.P. Real Estate Regulatory Authority (U.P. 

RERA). Further, we direct the Regulatory Authority to dispose of this 

amount during the execution proceedings in accordance with its order 

dated 12.02.2019 passed in Complaint No. 7201814076. 

16. No order as to the costs.  

 Dated: 23.03.2022 
 Shakir/Tanveer/-     (Rajiv Misra)            (D.K. Arora) 


