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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
      AT 
      LUCKNOW. 
 

Appeal No. D 759 of 2022  

Lucknow Development Authority …………..……………Applicant/Appellant. 

Versus 

Shriram Tiwari & Jyoti Tiwari……………………………………..Respondents. 

      ******************** 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member.  
 

1.  Heard Sri Abhishek Khare, learned counsel for the applicant and Sri Harish 

Pandey, learned counsel for the respondent on the application for 

condonation of delay.  

2.  Submission of learned counsel for the applicant is that the impugned 

judgment was passed by the Adjudicating Officer on 08.06.2022 and the 

same was uploaded on the portal of the Regulatory Authority and 

communicated to the parties on 15.07.2022.  Certified copy of the impugned 

judgment was applied on 26.07.2022 and the same was received on 

16.08.2022.  The limitation for filing the appeal was upto 13.09.2022, but the 

appeal was filed on 12.10.2022 with a delay of about 29 days.  The learned 

counsel for the applicant further submitted that:- 

2.1  The appellant received the information of the impugned order dated 

08.06.2022 in the month of July, 2022 and as soon as the information 

regarding the above said order was received, the appellant through his 

counsel applied for the certified copy of the same. 

2.2  The appellant through his counsel had applied for the certified copy of 

the impugned order on 26.07.2022 but it was prepared and provided to 

the appellant’s counsel on 16.08.2022 i.e. after a span of twenty one 

days. 

2.3  The appellant after receiving certified copy of impugned order dated 

08.06.2022, allotted the instant case to the counsel in the month of 
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August 2022 and the demand drafts were prepared subsequently for 

filing the instant appeal. 

2.4 The previous counsel had not submitted the documents along with the 

certified copy of the impugned order before the Authority and for the 

same, the Authority has sent a letter to previous counsel on 23.08.2022 

for submission of documents promptly.  

2.5 The applicant submitted that the aforesaid reasons were in the hands of 

the appellant and wherefore the delay in filing the instant appeal 

caused.   

2.6 The appellant further submitted that the delay in filing of instant appeal 

is neither deliberate nor intentional but due to the reasons as explained.  

2.7  The Hon’ble Supreme Court in the case of B.Madhuri Goud Vs. 

Damodar Reddy, reported in (2012) 12 SCC 693 has held that there 

should be a liberal, pragmatic, justice oriented, non-pedantic approach 

while dealing with the application for condonation of delay.  

Substantial justice being paramount and pivotal the technical 

considerations should not come in the way of substantial justice.  

2.8  The consistent approach of the Hon'ble Supreme Court of India as well 

as of this Tribunal is that when substantial justice and technicalities are 

pitted against each other, technicalities have to give way to substantial 

justice. One of the matters wherein aforesaid view has been expressed 

by Hon'ble Apex Court is reported in JT 2005 4 SC 10 In Re: State of 

Nagaland Vs. Lipok AO and Others. Hence in the instant matter also 

this Tribunal may graciously be pleased to condone the delay thereby 

not to allow the technicalities like latches come in way of substantial 

justice. 

2.9  The Hon'ble Supreme Court of India in the case of B. Madhuri Goud 

Vs. Damodar Reddy, reported in (2012) 12 SCC 693 has been pleased 

to hold that there should be a liberal, pragmatic, justice-oriented, non-

pedantic approach while dealing with an application for condonation of 

delay, for the courts are not supposed to legalize injustice but are 

obliged to remove injustice. Substantial Justice being paramount and 
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pivotal the technical considerations should not be given undue and 

uncalled for emphasis. 

2.10 The Hon'ble Supreme Court of India in case of Esha Bhattacharya Vs. 

Managing Committee of Raghunathpur Nafar Academy & others 

passed in Civil Appeal Nos. 8183-8184 of 2013 decided on 13/9/2013 

reiterated and elaborated the same view as held in the case of B 

Madurai Goud Vs. Damodar Reddy (Supra.) 

2.11 That the Apex Court in the case of Collector, Land Acquisition, 

Anantnag and Another Vs. MST Katiji and Others reported in 1987 

(2) SCC Page 107 held as under :- 

          "The legislature has conferred the power to condone delay by enacting 

Section 5 of the Indian Limitation Act of 1963 in order to enable the 

Courts to do substantial justice to parties by disposing of matters on 

'merits'. The expression "sufficient cause" employed by the legislature 

is adequately elastic to enable the courts to apply the law in a 

meaningful manner which subserves the ends of justice-that being the 

life-purpose for the existence of the institution of Courts. It is common 

knowledge that this Court has been making a justifiably liberal 

approach in matters instituted in this Court. But the message does not 

appear to have percolated down to all the other Courts in the 

hierarchy. And such a liberal approach is adopted on principle as it is 

realized that:- 

        1. Ordinarily a litigant does not stand to benefit by lodging an appeal 

late. 

       2. Refusing to condone delay can result in a meritorious matter being 

thrown out at the very threshold and cause of justice being defeated. As 

against this when delay is con- doned the highest that can happen is 

that a cause would be decided on merits after hearing the parties. 

       3. "Every day's delay must be explained" does not mean that a pedantic 

approach should be made. Why not every hour's delay, every second's 

delay? The doctrine must be applied in a rational common sense 

pragmatic manner. 
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      4. When substantial justice and technical considerations are pitted 

against each other, cause of substantial justice deserves to be 

preferred for the other side cannot claim to have vested right in 

injustice being done because of a non- deliberate delay. 

        5. There is no presumption that delay is occasioned deliberately, or on 

account of culpable negligence, or on account of mala fides. A litigant 

does not stand to benefit by resorting to delay. In fact he runs a serious 

risk.  

         6. It must be grasped that judiciary is respected not on account of its 

power to legalize injustice on technical grounds but because it is 

capable of removing injustice and is expected to do so. 

         Making a justice-oriented approach from this perspective, there was 

sufficient cause for condoning the delay in the institution of the appeal. 

The fact that it was the 'State' which was seeking condonation and not 

a private party was altogether irrelevant. The doctrine of T equality 

before law demands that all litigants, including the State as a liti- gant, 

are accorded the same treatment and the law is administered in an 

even handed manner. There is no warrant for according a 

stepmotherly treatment when the 'State' is the applicant praying for 

condonation of delay. In fact experience shows that on account of an 

impersonal machinery (no one in charge of the matter is directly hit or 

hurt by the judgment sought to be subjected to appeal) and the 

inherited bureaucratic methodology imbued with the note-mak-ing, file 

pushing. and passing-on-the-buck ethos, delay on its part is less 

difficult to understand though more difficult to approve. In any event, 

the State which represents resents the collective cause of the 

community, does not deserve a litigant-non- grata status. The Courts 

therefore have to be informed with the spirit and philosophy of the 

provision in the course of the interpretation of the expression 

"sufficient cause". So also the same approach has to be evidenced in its 

application to matters at hand with the end in view to do even handed 

justice on merits in preference to the approach which scuttles a 

decision on merits. 
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2.12  In the case of Ram Nath Sao Alias Ram Nath Sahu and Others Vs. 

Gobardhan Sao and Others reported in 2002 (3) SCC 195 the Hon’ble 

Supreme Court had the occasion to consider the expression "sufficient 

cause" and it held as under:-  

         In the case of N.Balakrishnan v. M.Krishnamurthy (1998) 7 Supreme 

Court Cases 123, there was a delay of 883 days in filing application 

for setting aside exparte decree for which application for condonation 

of delay was filed. The trial court having found that sufficient cause 

was made out for condonation of delay, condoned the delay but when 

the matter was taken to the High Court of Judicature at Madras in a 

revision application under Section 115 of the Code, it was observed 

that the delay of 883 days in filing the application was not properly 

explained and it was held that the trial court was not justified in 

condoning the delay resulting into reversal of its order whereupon this 

Court was successfully moved which was of the view that the High 

Court was not justified in interfering with order passed by trial court 

whereby delay in filing the application for setting aside exparte decree 

was condoned and accordingly order of the High Court was set aside, 

K.T.Thomas, J., speaking for the Court succinctly laid down the law 

observing thus in paras 8, 9 and 10:  

         "8. The appellant's conduct does not on the whole warrant to castigate 

him as an irresponsible litigant. What he did in defending the suit was 

not very much far from what a litigant would broadly do. Of course, it 

may be said that he should have been more vigilant by visiting his 

advocate at short intervals to check up the progress of the litigation. 

But during these days when everybody is fully occupied with his own 

avocation of life an omission to adopt such extra vigilance need not be 

used as a ground to depict him as a litigant not aware of his 

responsibilities, and to visit him with drastic consequences. 

         9. It is axiomatic that condonation of delay is a matter of discretion of 

the court. Section 5 of the Limitation Act does not say that such 

discretion can be exercised only if the delay is within a certain limit. 

Length of delay is no matter, acceptability of the explanation is the 

only criterion. Sometimes delay of the shortest range may be 
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uncondonable due to a want of acceptable explanation whereas in 

certain other cases, delay of a very long range can be condoned as the 

explanation thereof is satisfactory. Once the court accepts the 

explanation as sufficient, it is the result of positive exercise of 

discretion and normally the superior court should not disturb such 

finding, much less in revisional jurisdiction, unless the exercise of 

discretion was on wholly untenable grounds or arbitrary or perverse. 

But it is a different matter when the first court refuses to condone the 

delay. In such cases, the superior court would be free to consider the 

cause shown for the delay afresh and it is open to such superior court 

to come to its own finding even untrammeled by the conclusion of the 

lower court. 

        10. The primary function of a court is to adjudicate the dispute between 

the parties and to advance substantial justice. The time- limit fixed for 

approaching the court in different situations is not because on the 

expiry of such time a bad cause would transform into a good cause." 

         11. The Court further observed in paragraphs 11, 12 and 13 which run 

thus:- 

        "11. Rules of limitation are not meant to destroy the rights of parties. 

They are meant to see that parties do not resort to dilatory tactics, but 

seek their remedy promptly. The object of providing a legal remedy is 

to repair the damage caused by reason of legal injury. The law of 

limitation fixes a lifespan for such legal remedy for the redress of the 

legal injury so suffered. Time is precious and wasted time would never 

revisit. During the efflux of time, newer causes would sprout up 

necessitating newer persons to seek legal remedy by approaching the 

courts. So a lifespan must be fixed for each remedy. Unending period 

for launching the remedy may lead to unending uncertainty and 

consequential anarchy. The law of limitation is thus founded on public 

policy. It is enshrined in the maxim interest reipublicae up sit finis 

litium (it is for the general welfare that a period be put to litigation). 

Rules of limitation are not meant to destroy the rights of the parties. 

They are meant to see that parties do not resort to dilatory tactics but 
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seek their remedy promptly. The idea is that every legal remedy must 

be kept alive for a legislatively fixed period of time. 

        12. A court knows that refusal to condone delay would result in 

foreclosing a suitor from putting forth his cause. There is no 

presumption that delay in approaching the court is always deliberate. 

This Court has held that the words "sufficient cause" under Section 5 

of the Limitation Act should receive a liberal construction so as to 

advance substantial justice vide Shakuntala Devi Jain v. Kuntal 

Kumari (1969) I SCR 1006 and State of W.B. v. Administrator, Howrah 

Municipality (1972) 1 SCC 366. 13. It must be remembered that in 

every case of delay. there can be some lapse on the part of the litigant 

concerned. That alone is not enough to turn down his plea and to shut 

the door against him. If the explanation does not smack of mala fides 

or it is not put forth as part of a dilatory strategy, the court must show 

utmost consideration to the suitor. But when there is reasonable 

ground to think that the delay was occasioned by the party deliberately 

to gain time, then the court should lean against acceptance of the 

explanation. While condoning the delay, the court should not forget the 

opposite party altogether. It must be borne in mind that he is a loser 

and he too would have incurred quite large litigation expenses." 

         13. Thus it becomes plain that the expression "sufficient cause" within 

the meaning of Section 5 of the Act or Order 22 Rule 9 of the Code or 

any other similar provision should receive a liberal construction so as 

to advance substantial justice when no negligence or inaction or want 

of bona fide is imputable to a party. In a particular case whether 

explanation furnished would constitute "sufficient cause" or not will be 

dependent upon facts of each case. There cannot be a straitjacket 

formula for accepting or rejecting explanation furnished for the delay 

caused in taking steps. But one thing is clear that the courts should not 

proceed with the tendency of finding fault with the cause shown and 

reject the petition by a slipshod order in over jubilation of disposal 

drive. Acceptance of explanation furnished should be the rule and 

refusal an exception more so when no negligence or inaction or want 

of bona fide can be imputed to the defaulting party. On the other hand, 

while considering the matter the courts should not lose sight of the fact 
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that by not taking steps within the time prescribed a valuable right has 

accrued to the other party which should not be lightly defeated by 

condoning delay in a routine like manner. However, by taking a 

pedantic and hyper technical view of the matter the explanation 

furnished should not be rejected when stakes are high and/or arguable 

points of facts and law are involved in the case, causing enormous loss 

and irreparable injury to the party against whom the lis terminates 

either by default or inaction and defeating valuable right of such a 

party to have the decision on merit. While considering the matter, 

courts have to strike a balance between resultant effect of the order it 

is going to pass upon the parties either way.” 

2.13  Lastly the learned counsel for the applicant submitted that in the light 

of what has been stated above, the applicant craves for kind mercy of 

this Tribunal to condone the delay as the same was merely on account 

of circumstantial laches and un-intentional.  

3.  Learned counsel for the respondent submitted that the applicant filed 

aforesaid appeal after the delay of 29 days since the date of expiration of 60 

days from the date of uploading of impugned order dated 08.06.2022 on the 

web portal of U.P. RERA i.e. on 15.07.2022.  Learned counsel for the 

respondent further submitted that: 

3.1  The contents of the applicant’s aforesaid application dated 10.10.2022 

(filed on 12.10.2022) are false, concocted and baseless, hence 

vehemently denied because the facts and statements mentioned in the 

aforesaid application are placed without any evidential document, 

therefore the facts are not considerable at all.  

3.2  All the pleading and orders are uploaded on the website of U.P. RERA 

which are available on a single click and a web generated mail is sent 

to all the parties to complaint, intimating the upload of order and 

disposal of complaint. Therefore, submissions of the applicant are 

neither tenable nor specific thus, do not make a sufficient cause to 

justify the delay in filing the aforesaid appeal.  

3.3  The submissions of the applicant are false and fabricated hence 

vehemently denied because the applicant has stated false facts before 

this Tribunal on oath which amounts perjury and the applicant is liable 
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to be punished for it under Section 340 of Cr.P.C. The applicant is not 

liable to get any relief from this Tribunal because it is a settled legal 

position that the person who comes to the court with “unclean hands” 

is not entitled to be heard on the merits of his case and the applicant 

has not approached this Tribunal with clean hands while filing his 

aforesaid delay condonation application. The applicant failed to 

disclose any sufficient cause for the delay of 29 days, therefore, the 

delay is not liable to be condoned as per the proviso of Section 44(2) of 

the Real Estate (Regulation and Development) Act, 2016. It is apparent 

from the perusal of Section 44(2) of the Act that the limitation of 60 

days for filing appeal before this Tribunal can only be extended by the 

Tribunal when the applicant discloses sufficient cause for delay in 

filing appeal.  

3.4  The proviso of section 44(2) of the Act 2016 is similar to Section 5 of 

Limitation Act 1963 and both these provisions provide for the 

extension of time in case of Court/Tribunal is satisfied with the 

sufficient cause for not filing the appeal within limitation period. It is 

apparent from the perusal of both provisions that the term “sufficient 

cause” is only requirement in both these provisions for extension of 

time and the limitation cannot be extended if applicant fails to disclose 

sufficient cause for delay in his application for extension of limitation.  

3.5  The Hon’ble Supreme Court observed in Civil Appeal No. 7696 of 

2021 Majji Sannemma @ Sanyasirao Vs. Reddy Sridevi & Ors. vide 

its order dated 16.12.2021 as under:-- 

“7.  At this stage, a few decisions of this Court on delay in 

filing the appeal are referred to and considered as under:- 

7.1 In the case of Ramlal, Motilal and Chhotelal (supra). it is 

observed and held as under:  

In construing s. 5 it is relevant to bear in mind two 

important considerations. The first consideration is that 

the expiration of the period of limitation prescribed for 

making an appeal gives rise to a right in favour of the 

decree-holder to treat the decree as binding between the 

parties. In other words, when the period of limitation 
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prescribed has expired the decree-holder has obtained a 

benefit under the law of limitation to treat the decree as 

beyond challenge, and this legal right which has accrued 

to the decree-holder by lapse of time should not be light- 

heartedly disturbed. The 5 other consideration which 

cannot be ignored is that if sufficient cause for excusing 

delay is shown discretion is given to the Court to condone 

delay and admit the appeal. This discretion has been 

deliberately conferred on the Court in order that judicial 

power and discretion in that behalf should be exercised to 

advance substantial justice. As has been observed by the 

Madras High Court in Krishna v. Chattappan (1890) 

J.L.R. 13 Mad. 269, s. 5 gives the Court a discretion which 

in respect of jurisdiction is to be exercised in the way in 

which judicial power and discretion ought to be exercised 

upon principles which are well understood: the words 

'sufficient cause' receiving a liberal construction so as to 

advance substantial justice when no negligence nor 

inaction nor want of bona fide is imputable to the 

appellant."  

7.2  In the case of P.K. Ramachandran (supra), while refusing 

to condone the delay of 565 days, it is 6 observed that in 

the absence of reasonable, satisfactory or even 

appropriate explanation for seeking condonation of delay, 

the same is not to be condoned lightly. It is further 

observed that the law of limitation may harshly affect a 

particular party but it has to be applied with all its rigour 

when the statute so prescribes and the courts have no 

power to extend the period of limitation on equitable 

grounds. It is further observed that while exercising 

discretion for condoning the delay, the court has to 

exercise discretion judiciously.  

7.3  In the case of Pundlik Jalam Patil (supra), it is observed 

as under:- The laws of limitation are founded on public 

policy. Statutes of limitation are sometimes described as 



11 
 

"statutes of peace". An unlimited and perpetual threat of 

limitation creates insecurity and uncertainty; some kind of 

limitation is essential for public order. The principle is 

based on the maxim "interest reipublicae ut sit finis 

litium", that is, the interest of the State requires that there 

should be end to litigation but at the same time laws of 

limitation are a means to ensure private justice 

suppressing fraud and perjury, quickening diligence and 

preventing oppression. The object for fixing time-limit for 

litigation is based on public policy fixing a lifespan for 

legal remedy for the purpose of general welfare. They are 

meant to see that the parties do not resort to dilatory 

tactics but avail their legal remedies promptly. Salmond in 

his Jurisprudence states that the laws come to the 

assistance of the vigilant and not of the sleepy."  

7.4  In the case of Basawaraj (supra), it is observed and held 

by this Court that the discretion to condone the delay has 

to be exercised judiciously based on facts and 

circumstances of each case. It is further observed that the 

expression "sufficient cause" cannot be liberally 

interpreted if negligence. inaction or lack of bona fides is 

attributed to the party. It is further observed that even 

though 8 limitation may harshly affect rights of a party but 

it has to be applied with all its rigour when prescribed by 

statute. It is further observed that in case a party has acted 

with negligence, lack of bona fides or there is inaction then 

there cannot be any justified ground for condoning the 

delay even by imposing conditions. It is observed that each 

application for condonation of delay has to be decided 

within the framework laid down by this Court. It is further 

observed that if courts start condoning delay where no 

sufficient cause is made out by imposing conditions then 

that would amount to violation of statutory principles and 

showing utter disregard to legislature.  
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7.5  In the case of Pundlik Jalam Patil (supra), it is observed 

by this Court that the court cannot enquire into belated 

and stale claims on the ground of equity. Delay defeats 

equity. The 9 Courts help those who are vigilant and "do 

not slumber over their rights".  

3.6  The Hon’ble Apex Court has also recently upheld aforesaid view in 

case of Sabarmati Gas Limited Vs. Shah Alloys Limited (2023) AIR 

(SC) 288 and observed as under:-- 

“25. As relates Section 5 of the Limitation Act showing sufficient 

cause is the only criterion for condoning delay. Sufficient Cause is 

the cause for which a party could not be blamed.”  

3.7  The learned counsel for the respondent submitted that it is evident from 

the perusal of the aforesaid application for condonation of delay that 

the applicant failed to disclose any sufficient cause of delay for which 

the applicant cannot be blamed but, on the contrary, aforesaid 

application for condonation of delay is based on false facts and causes.  

3.8  The applicant has not only filed a false affidavit in support of his delay 

condonation application but he also failed to show any sufficient cause 

for the delay of 29 days in his aforesaid application and he has only 

stated vague as well as false facts in his application for condonation of 

delay. He is required to explain delay of each day but he failed to do so 

in his application.  

3.9  It is evident from aforesaid decisions of Hon’ble Supreme Court that 

the only ground for condoning the delay is “sufficient cause” but the 

alleged reasons for delay, disclosed by the applicant in his application, 

are neither sufficient nor specific, but are vague and frivolous without 

any proof.  

3.10  The learned counsel for the respondent submitted that on the basis of 

aforesaid facts, reasons and circumstances the delay condonation 

application of the applicant is liable to be rejected in the interest of 

justice.  

4. Sri Abhishek Khare, learned counsel for the applicant submitted that the 

order of the Adjudicating Officer is without jurisdiction and it would amount 
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to nullity as the matter goes to the root of the cause and the finding of a Court 

or Tribunal becomes irrelevant and unenforceable/in-executable once the 

forum is found to have no jurisdiction. The issue of lack of jurisdiction is 

purely a question of law and can be raised at any stage. The Hon’ble Supreme 

Court in Appeal (Civil) No. 9493 of 1995 (Sri Singam Chetty Attendrooloo 

& Ors. Vs. The State of Tamil Nadu & Ors.) while examining the point of 

limitation was pleased to hold that an order can be challenged after expiry of 

the period provided therefore only if the order was without jurisdiction.  

4.1 The learned counsel for the applicant further submitted that recently 

the Hon’ble Supreme Court in Civil Appeal No. 5867 of 2015 (Sheo 

Raj Singh (deceased) through LRs & Ors. Vs. Union of India) vide 

its order dated 09.10.2023, while examining the issue of condonation 

of delay, vide para 31 & 32 pleased to observe that it is upon the courts 

to consider the sufficiency of cause shown for the delay, and the length 

of delay is not always decisive while exercising discretion in such 

matters if the delay is properly explained. Further the merits of a claim 

were also to be considered when deciding such applications for 

condonation of delay. Relevant paras 31 and 32 of the said judgment 

are quoted as follows:  

31.  The order under challenge in this appeal is dated 21st December 

2011,It was rendered at a point of time when the decisions in 

Mst. Katiji (supra),Ramegowda (supra), Chandra Mani (supra), 

K.V. Ayisumma (supra)and Lipok AO (supra) were holding the 

field. It is not that the said decisions do not hold the field now, 

having been overruled by any subsequent decision. Although 

there have been some decisions in the recent past[State of M.P. 

v. Bherulal14 is one such decision apart from University of 8 

Delhi (supra)] which have not accepted governmental lethargy, 

tardiness and indolence in presenting appeals within time as 

sufficient cause for condonation of delay, yet, the exercise of 

discretion by the High Court has to be tested on the anvil of the 

liberal and justice oriented approach expounded in the aforesaid 

decisions which have been referred to above. We find that the 

High Court in the present case assigned the following reasons in 

support of its order:  
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a. The law of limitation was founded on public policy, and that 

some lapse on the part of a litigant, by itself, would not be 

sufficient to deny condonation of delay as the same could cause 

miscarriage of justice.  

b. The expression sufficient cause is elastic enough for courts to 

do substantial justice. Further, when substantial justice and 

technical considerations are pitted against one another, the 

former would prevail.  

c. It is upon the courts to consider the sufficiency of cause shown 

for the delay, and the length of delay is not always decisive 

while exercising discretion in such matters if the delay is 

properly explained. Further, the merits of a claim were also to 

be considered when deciding such applications for condonation 

of delay.  

d. Further, a distinction should be drawn between inordinate 

unexplained delay and explained delay, where in the present 

case, the first respondent had 9 sufficiently explained the delay 

on account of negligence on part of the government 

functionaries and the government counsel on record before the 

Reference Court.  

e. The officer responsible for the negligence would be liable to 

suffer and not public interest through the State. The High Court 

felt inclined to take a pragmatic view since the negligence 

therein did not border on callousness.  

32.  Given these reasons, we do not consider discretion to have been 

exercised by the High Court in an arbitrary manner. The order 

under challenge had to be a clearly wrong order so as to be 

liable for interference, which it is not.     

5. In order to examine the issue raised by the learned counsel for the applicant, 

we first examine the issue of lack of jurisdiction and its effect. The Hon’ble 

Supreme Court in Smt. Shrisht Dhawan Vs. M/s Shaw Brothers (1992) 1 

SCC 534 has held as under: 
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 “What, then, is an error in respect of jurisdictional fact? A jurisdictional fact 

is one on existence or non-existence of which depends assumption or refusal 

to assume jurisdiction by a Court, tribunal or an authority. In Black's Legal 

Dictionary it is explained as a fact which must exist before a court 2 can 

properly assume jurisdiction of a particular case. Mistake of fact in relation 

to jurisdiction is an error of jurisdictional fact. No statutory authority or 

tribunal can assume jurisdiction in respect of subject matter which the statute 

does not confer on it and if by deciding erroneously the fact on which 

jurisdiction depends the court or tribunal exercises the jurisdiction then the 

order is vitiated. Error of jurisdictional fact renders the order ultra vires and 

bad. “   

5.1 In the light of Judgment rendered by Hon’ble Supreme Court in Smt. 

Shrisht Dhawan Vs. M/s Shaw Brothers, it is settled law that no 

statutory authority or tribunal can assume jurisdiction in respect of 

subject matter which the statute does not confer on it and if by deciding 

erroneously the fact on which jurisdiction depends the court or tribunal 

exercises the jurisdiction then the order is vitiated. 

5.2 The Hon’ble Supreme Court in Dr. Jagmittar Sain Bhagat Vs. Dir. 

Health Services, Haryana & Ors (2013) 10 SCC 136 held that-   

Indisputably, it is a settled legal proposition that conferment of 

jurisdiction is a legislative function and it can neither be conferred 

with the consent of the parties nor by a superior Court, and if the 

Court passes a decree having no jurisdiction over the matter, it would 

amount to nullity as the matter goes to the roots of the cause. Such an 

issue can be raised at any stage of the proceedings. The finding of a 

Court or Tribunal becomes irrelevant and unenforceable/ in 

executable once the forum is found to have no jurisdiction. Similarly, if 

a Court/Tribunal inherently lacks jurisdiction, acquiescence of party 

equally should not be permitted to perpetuate and perpetrate, defeating 

the legislative animation. The Court cannot derive jurisdiction apart 

from the Statute. In such eventuality the doctrine of waiver also does 

not apply. (Vide: United Commercial Bank Ltd. v. Their Workmen, AIR 

1951 SC 230; Smt. Nai Bahu v. Lal Ramnarayan & Ors., AIR 1978 SC 

22; Natraj Studios (P) Ltd. v. Navrang Studios & Anr., AIR 1981 SC 
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537; and Kondiba Dagadu Kadam v. Savitribai Sopan Gujar & Ors., 

AIR 1999 SC 2213).   

In Sushil Kumar Mehta v. Gobind Ram Bohra (Dead) Thr. Lrs., 

(1990) 1 SCC 193, this Court, after placing reliance on large number 

of its earlier judgments particularly in Premier Automobiles Ltd. v. 

K.S. Wadke & Ors., (1976) 1 SCC 496; Kiran Singh v. Chaman 

Paswan, AIR 1954 SC 340; and Chandrika Misir & Anr. v. Bhaiyalal, 

AIR 1973 SC 2391 held, that a decree without jurisdiction is a nullity. 

It is a coram non judice; when a special statute gives a right and also 

provides for a forum for adjudication of rights, remedy has to be 

sought only under the provisions of that Act and the Common Law 

Court has no jurisdiction; where an Act creates an obligation and 

enforces the performance in specified manner, performance cannot be 

forced in any other manner.  

9. Law does not permit any court/tribunal/authority/forum to usurp 

jurisdiction on any ground whatsoever, in case, such a authority does 

not have jurisdiction on the subject matter. For the reason that it is not 

an objection as to the place of suing;, it is an objection going to the 

nullity of the order on the ground of want of jurisdiction. Thus, for 

assumption of jurisdiction by a court or a tribunal, existence of 

jurisdictional fact is a condition precedent.   

5.3 Thus an order which is passed by any authority transgressing the 

jurisdiction assigned by him specially by the statutes, it would amount 

to nullity as the matter goes to the roots of the cause The finding of a 

Court or Tribunal becomes irrelevant and unenforceable/ in-executable 

once the forum is found to have no jurisdiction. Similarly, if a 

Court/Tribunal inherently lacks jurisdiction, acquiescence of party 

equally should not be permitted to perpetuate and perpetrate, defeating 

the legislative intention. The Court cannot derive jurisdiction apart 

from the Statute. In such eventuality the doctrine of waiver also does 

not apply. 

5.4 It is also settled proposition of law that a pure question of law not 

dependent upon any question of fact can be allowed to be raised for the 

first time before the appellate court. The Hon’ble Supreme Court vide 
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its judgment in Chittoori Subbanna Vs. Kudappa Subbanna 1965 

AIR (SC) 1325 has held that a pure question of law not dependent 

upon any questin of Fact can be allowed to be raised for the first time 

before the appellant Court and the Apex Court in State of Punjab and 

Ors. Vs. Dr. R.N. Bhatnagar and others (1999) 2 SCC 330 clearly 

established that pure question of law in the absence of any disputed 

question of fact can be raised in supreme court and in T.C. Appanda 

Mudaliar Vs. State of Madras (1976) 4 SCC 821 has held that new 

pleas raising pure question of law relating to interpretation of Statutes 

can be raised and in Saroj Rani Vs Sudarshan Kumar Chadha (1984) 

4 SCC 90 has held that pure question of law can be allowed to be 

raised even for the first time in Supreme Court and in State of Uttar 

Pradesh and others Vs. Dr. Anupam Gupta and others (1993) Supp 

(1) SCC 594 has clearly held that pure question of law arising from the 

records, though never raised nor argued before can be raised and in 

Lakshmi Shanker Mehrotra and others Vs. S.M. Sengupta an 

dothers (1995) supp (4) SCC 40 has held that pure question of Law to 

fortify the original grounds for relief can be permitted to be raised as a 

new plea.  

5.5 The law of limitation is founded on public policy. It is enshrined in the 

legal maxim “interest reipublicae us sit finis litium” i.e. it is for the 

general welfare that a period of limitation be put to litigation. The 

object is to put an end to every legal remedy and to have a fixed period 

of life for every litigation as it is futile to keep any litigation or dispute 

pending indefinitely. Even public policy requires that there should be 

an end to the litigation otherwise it would be a dichotomy if the 

litigation is made immortal vis-à-vis the litigating parties i.e. human 

beings, who are mortals.  

5.6 The courts have always treated the statutes of limitation and 

prescription as statutes of peace and repose. They envisage that a right 

not exercised or the remedy not availed for a long time ceases to exist. 

This is one way of putting to an end to a litigation by barring the 

remedy rather than the right with the passage of time.  
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5.7 The RERA Act provides that every appeal shall be filed within a 

period of sixty days and also confer the discretionary power to the 

Tribunal that the Appellate Tribunal may entertain any appeal after 

expiry of sixty days if it is satisfied that there was sufficient cause for 

not filing it within that period.  

5.8 In view of the above analysis, we conclude that it is upon the courts to 

consider the sufficiency of cause shown for the delay, and the length of 

delay is not always decisive while exercising discretion in such matters 

if the delay is properly explained. Further, the merits of a claim were 

also to be considered when deciding such applications for condonation 

of delay. Further, this Tribunal has been vested with the discretion to 

entertain any appeal after the expiry of 60 days on being satisfied that 

there is sufficient cause for not filing the same within a period 

prescribed.  

5.9 Applying the above principles, it can be safely concluded that the 

condonation of delay is a discretionary power granted to the Tribunal 

vide its parent statutes, and the law of limitation was founded on public 

policy, some lapse on the part of a litigant, by itself, would not be 

sufficient to deny condonation of delay as the same could cause 

miscarriage of justice. The expression sufficient cause is elastic enough 

for courts to do substantial justice. Further, when substantial justice 

and technical considerations are pitted against one another, the former 

would prevail. Further, the merits of a claim were also to be considered 

when deciding such applications for condonation of delay.   

5.10 As discussed earlier that since Statutes is the only birth place of 

Jurisdiction and every authority derives jurisdiction from the statutes 

and no authority can assume the jurisdiction which had not been vested 

to him by the provision of the Act and jurisdiction cannot be derive by 

the mutual consent of the parties. That if any authority passes any order 

transgressing its jurisdiction that order is considered to be a Nullity, 

and that order is not executable and the matter goes to its roots.  

5.11  When an appeal challenging a non-jurisdictional order is preferred 

before the Appellate Authority though belatedly and it is dismissed on 

Limitation the legal consequences will be by applying the above ratios 
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will be held as amounting to a confirmation of the decree of the Trial 

Court on the merits of the case. Thus the decree of the Trial Court gets 

merged in the Appellate Courts decree even when the Appeal is 

dismissed on a preliminary ground or as time-barred. The logical 

sequitur of the analysis is that an Appeal filed along-with an 

Application for condonation of delay in filing that Appeal when 

dismissed on refusal to condone the delay is a decree within the 

meaning of Section 2 (2) of the Code of Civil Procedure.  

5.12  Thus such a situation will create a legal deadlock that a non-

jurisdictional judgement under challenged will be held to be legal and 

valid against the settled principles of Hon’ble Supreme Court.   

5.13  This is the reason why the courts had been granted the discretionary 

power to condone the delay and applying the above ratios condonation 

of delay is a discretionary power granted to the tribunal vide its parent 

statues, and the law of limitation as being founded on  public policy, 

and that some lapse on the part of a litigant, by itself, would not be 

sufficient to deny condonation of delay as the same could cause 

miscarriage of justice. That the expression sufficient cause is elastic 

enough for courts to do substantial justice. Further, when substantial 

justice and technical considerations are pitted against one another, the 

former would prevail. Further, the merits of a claim were also to be 

considered when deciding such applications for condonation of delay. 

Refusing to condone delay can result in a meritorious matter being 

thrown out at the very threshold and cause of justice being defeated. As 

against this; when delay is condoned, the highest that can happen is 

that a cause would be decided on merit after hearing the parties. That 

When substantial justice and technical considerations are pitted against 

each other, the cause of substantial justice deserves to be preferred, for 

the other side cannot claim to have vested right in injustice being done 

because of a non-deliberate delay. A litigant does not stand to benefit 

by resorting to delay. In fact, he runs a serious risk. 

5.14 Thus on the basis of the above discussion we can safely conclude that 

in cases where the jurisdiction and the competence of the authority 

passing the impugned order is under challenge, in case of delay the 
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same may not be dismissed, instead exercising the discretionary 

powers and in the interest of justice, the delay deserves to be condoned 

unless the delay is not deliberate & intentional or negligence as well as 

want of due diligence or irresponsibly etc. and without sufficient cause. 

6. In view of the aforesaid analysis and examining the cause shown as well as 

impugned judgment and order, which prima facie appears to have been 

passed without jurisdiction, and since the issue of jurisdiction goes to the root 

of the matter and in order to examine the same on merit, in the interest of 

justice we deem it proper to condone the delay. Hence, we allow the 

application for condonation of delay. Accordingly the delay in filing the 

appeal is condoned.  

7. The Registry is directed to convert this defective appeal into regular 

appeals.  

8. With the consent of learned counsels for the parties, we proceed to hear the 

appeal on merits. 

9. Heard. 

10. Judgment Reserved.  

                                                                                                           

 
Dated: 21.05.2024   (Sanjai Khare)         (D.K. Arora) 
M. Singh/- 


