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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 113/2021 

 

Nandi Infratech Pvt. Ltd.                     ………………Appellant. 

      Versus 

1. Mrs. Astha Johari 

2. Mr. Ashish Jain            …………Respondents. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Nandi Infratech Pvt. Ltd. 

(hereinafter referred to as the ‘appellant’) under Section 44(1) of the Real 

Estate (Regulation and Development) Act 2016 (hereinafter referred to as 

‘the Act 2016’) against the order dated 01.12.2020 passed by the Real Estate 

Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter 

referred to as the ‘Regulatory Authority’) in Complaint No. 

NCR144/06/54357/2020 whereby the complaint was decided with the 

following directions:-- 

(1) The appellant/promoter is directed to ensure delivery of possession to 

the complainant along with OC/CC by 31.01.2021, after restoring the 

unit and providing all the facilities as per allotment letter/agreement.  

(2) The appellant/promoter is directed to provide cash back offer to the 

complainant as per booking/application form.  

(3) The appellant/promoter is directed to provide details of proportionate 

amount demanded towards farmers’ compensation, with proof.  

Thereafter payment will be made by the complainant. 
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(4) The appellant/promoter will not make any unreasonable demand from 

the complainant.  The appellant/promoter will provide calculation 

sheet of all the demand.  

(5) The appellant/promoter is directed to ensure issuance of revised offer 

of possession along with OC/CC. 

(6) If any rate of interest is charged by the promoter for default of allottee 

after coming into force of the Act 2016 then under Section 2(za)(i) of 

the Act 2016 the same rate of interest will be paid by the promoter on 

its default to the allottee.  The rate of interest notified by the State 

Government is MCLR+1%. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant is developing a Group Housing Project, namely “Amaatra 

Homes” situated at Plot No. GH-02C, Sector-10, Greater Noida West, 

Gautam Budh Nagar (hereinafter referred to as ‘the project’).  The 

respondents/complainants applied for purchase of a Flat bearing No. I-1503, 

Tower-I, super area 1179 sq.ft. in the said project vide application form 

dated 06.05.2018.  The basic sale price of the said flat was Rs.41,00,000/- 

excluding service/applicable taxes and other charges payable as per terms of 

the allotment letter. The complainants/respondents, in the booking form, 

opted for commission of Rs.4,50,000/- in case the complainants get another 

booking done by the time of offer of possession issued by the appellant. 

2.1  The booking for the applied flat was confirmed and the parties entered into 

terms and conditions for allotment of the said flat vide Allotment 

Letter/Agreement dated 28.05.2018.  The complainants further agreed and 

acknowledged specifically the condition of payment of commission in letter 

dated 16.05.2018 signed by the complainants/respondents on 28.05.2018.  

The complainants/respondents opted 50:50 payment plan for making 

payment of sale consideration of the said flat whereby the complainants had 

to make 50% payment of the basic cost within 30 days of booking and 50% 

at the time of offer of possession.  Additional and other charges were also 

liable to be paid by the complainants along with final possession demand. 

2.2  The appellant/promoter and the complainants/respondents agreed that the 

possession of the booked flat would be handed over in 48 months.  The 

appellant completed the construction work of the project within the 
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prescribed time.  The appellant, thereafter, issued offer of possession letter 

dated 07.10.2019 along with final possession demand letter dated 

09.10.2019 with details of other charges payable as per clause 14 of the 

allotment letter.  The offer of possession letter and demand letters were sent 

to the complainants through courier on 15.10.2019 and also on email.  As 

per final possession demand letter, the complainants had to make payment of 

Rs.20,49,999/-. 

2.3  As per terms and conditions dated 16.05.2018 signed and executed on 

28.05.2018, the complainants were entitled for commission of Rs.4,50,000/- 

on reference booking.  This means that when the complainants get any other 

booking done in the project, they will be entitled for commission.  There is 

no cash back provision as per terms of allotment.  The cash back mentioned 

in the application form has no legal force without any condition as the 

parties by signing and executing the allotment letter/agreement and 

additional letter, did not agree for any cash back provision, rather the same 

has been agreed in the form of commission in case the complainants make 

any reference booking. 

2.4  The complainants did not make any reference booking as per specific terms 

and conditions mentioned in the document dated16.05.2018 executed on 

28.05.2018.  The complainants, therefore, were not entitled for any 

commission.  

2.5  When the complainants failed to make payment against final demand despite 

various requests/reminders and email, the respondent was forced to initiate 

cancellation proceeding vide letter dated 19.05.2020. When the 

complainants failed to make payment as per final demand, the 

appellant/promoter cancelled the allotment vide cancellation/termination 

letter dated 23.06.2020. 

2.6  Aggrieved by the act of the appellant/promoter the complainants filed the 

complaint before the Regulatory Authority seeking relief for registration of 

sale deed.  The said complaint was decided by the Regulatory Authority vide 

impugned order dated 01.12.2020 with directions as mentioned in para 1 

above. 

3.  The appellant has challenged the impugned order dated 01.12.2020 passed 

by the Regulatory Authority, on the following grounds:--  
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(A)   A complaint by the allottee(s) in respect of purchase of flat can be 

filed under Section 31 read with Rule 33 before the Regulatory 

Authority on any of the grounds mentioned under Sections 12,14,18 

and 19 of the Act 2016 and alleged issue of cash back cannot be 

entertained in the complaint filed under the provisions of the Act and 

applicable rules.  

(B)  The Regulatory Authority failed to consider that the issue of 

commission or cash back as agreed between the parties cannot be 

dealt with in a complaint filed by the complainants/respondents under 

Section 31 of the Act.  

(C)  The Regulatory Authority failed to consider that the issue of 

commission or cash back is a condition agreed between the parties 

beyond the allotment agreement and that cannot be considered in the 

RERA complaint.  

(D)  The Regulatory Authority has no jurisdiction to hear and decide any 

complaint not falling within the purview of the provisions of the Act.  

(E)  The Regulatory Authority has over reached its jurisdiction to look into 

the commercial bargain entered into between the complainants and the 

appellant/promoter.  

(F)  The Regulatory Authority erred in relying on the booking form on the 

issue of cash back which has lost the legal force after entering into the 

binding allotment letter/agreement agreeing for the detailed terms and 

conditions of the allotment and the relationship between the parties for 

all intent and purposes be governed by the terms and conditions 

agreed by the parties under the allotment agreement.  

(G)  The Regulatory Authority failed to consider that the complainants are 

entitled for commission of Rs.4,50,000/- on reference booking only, 

meaning thereby that when the complainants get any other reference 

booking done in the project, they will be entitled for commission.  

There is no cash back provision as per terms of allotment.  The cash 

back mentioned in the application form has no legal force as the 

parties by signing and executing the allotment letter/agreement and 

additional letter did not agree for any cash back provision. 
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(H)  There was no reference booking done by the complainants as per 

agreed terms and conditions and cash back ought not to have been 

granted by the Regulatory Authority.  

(I)  The order dated 01.12.2020 under challenge to the extent of passing 

direction for providing benefit of cash back is arbitrary, perverse, 

illegal and without jurisdiction.  

4.  The appellant has prayed for setting aside the order dated 01.12.2020 passed 

by the Regulatory Authority directing the appellant to give cash back offer 

to the complainants in Complaint Case No. NCR144/06/54357/2020 (Astha 

Johari & anr Vs. Nandi Infratech Pvt. Ltd). 

5.  The respondent filed its objection to the grounds of appeal and submitted 

that the present appeal has no locus which has been filed by the appellant 

without any sufficient ground.  

5.1  While passing the order dated 01.12.2020 the Regulatory Authority has 

considered all the relevant facts and circumstances of the case and issued 

directions which are favourable to the appellant as well as respondents.  

5.2  The Government of India enacted “The Real Estate (Regulation and 

Development) Act, 2016” to secure the rights of the home buyers as well as 

development of the projects.  As per Section 32 of the Act 2016 the 

functions of the Regulatory Authority have been clearly defined. While 

passing the impugned order the Regulatory Authority has followed the 

provisions of aforesaid section. 

5.3  The appellant has failed to show any illegality in the impugned order.  The 

impugned order has no illegality but inspite of this the appellant has filed the 

present appeal just to harass the respondents. 

5.4  The provision of Section 44 of the Act 2016 clearly stipulates that being 

aggrieved with the order of the Regulatory Authority any person can file an 

appeal before the Appellate Tribunal but in the present case the appellant has 

not submitted as to how he was aggrieved by the impugned order.  

5.5  At the time of booking it was informed by the appellant that the respondents 

shall be entitled for a cash back of Rs.4,50,000/-.  Nowhere it was said that 

the said amount will be given only when the respondents make another 
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booking.  Further the letter dated 16.05.2018 issued by the appellant makes 

it clear that the amount of Rs.4,50,000/- was payable upon the booking of 

current unit. 

5.6  With the intention to mislead the allottee(s) the appellant has used one sided 

terms of agreement, which are only favourable to the appellant.  The 

respondents, being non-legal persons, failed to observe the malafide 

intention and in good faith signed the allotment letter/agreement dated 

28.05.2018 which was completely one sided.   Any terms of a contract will 

not be binding if the flat purchaser had no option but to sign on the dotted 

line agreement.  

5.7  The respondents have deposited approx Rs.20,50,000/- out of total value of 

the unit i.e. Rs.41,00,000/- which was 50% of total sale value of the unit.  

Rest 50% was payable at the time of offer of possession but without giving 

sufficient time to the respondents the appellant proceeded for cancellation of 

the unit.  

5.8  As per clause 16 of the agreement the stipulated period of offer of 

possession was 42 months with 6 months’ grace period but without 

completion of the said period, in an illegal manner, the appellant has 

proceeded for cancellation of the unit.  

5.9  On 07.10.2019 the appellant issued offer of possession without obtaining 

OC/CC which is clear violation of the provisions of Section 13 of the Act.  

According to the provisions of the Act of 2016 the possession will be offered 

by the developer after obtaining the OC/CC only and the same was observed 

by the Regulatory Authority as well.  

5.10  Overlooking the aforesaid provision and circumstances, through letters dated 

19.05.2020 and 23.06.2020 the appellant has proceeded for cancellation of 

the unit. 

5.11  The project is still not complete and further the appellant is not legally 

entitled to offer possession without obtaining OC/CC, as such the present 

appeal needs to be dismissed. 

6.  The appellant filed reply to the objections of the respondents to the grounds 

of appeal denying the averments made by the respondents and reiterating the 

averments made by the appellant in the memo of appeal.  The appellant 
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further submitted that the letter dated 16.05.2018 signed and accepted by the 

respondent, Mrs. Astha Johari, clearly stipulates that on the reference 

booking in the name of Ashish Jain against unit no. I-1503 at Amaatra 

Homes, Mrs. Astha Johari shall be entitled for commission of Rs.4,50,000/-. 

However, no such reference booking was done in the name of Ashish Jain 

and, therefore, no commission was payable to the respondent.   Reference 

booking means the booking of another flat by someone else through 

reference of the previous buyer/allottee.  In the present case no subsequent 

booking was done by any person through reference of Mr. Ashish Jain.  

6.1  The impugned order to the extent directing the appellant to give benefit of 

cash back to the respondents is without jurisdiction and is not sustainable 

and liable to be set aside.  

6.2  The appellant has not violated or contravened any of the provisions of the 

Act or the Rules and Regulations.  The issue involved in the complaint was 

beyond the purview of the provisions of the Act.  The Regulatory Authority 

has clearly exceeded its jurisdiction while dealing the issue of alleged cash 

back/commission and erred in passing the impugned order.  

6.3 In real estate business the developer used to launch such scheme with the 

existing buyers/allottees for increasing sale of flats where the developer 

offers certain amount if any other sale is done through the existing customer 

and that is called reference booking.  The respondents were very well aware 

of the reference booking scheme.  The respondents for their unlawful gain 

are making false submissions.  

6.4  The allegation of one sided terms of agreement is afterthought and has no 

basis.  The respondents have executed the agreement in their full wisdom 

and volition after thoroughly understanding the terms contained therein 

which are equitable and just.  The respondents never disputed the terms and 

conditions of the agreement.  The respondents on one hand are relying upon 

the terms and conditions of the agreement including that of application form 

and letter dated 16.05.2018 and on the other hand disputing the same as one 

sided.  The respondents never disputed and challenged the agreement at any 

stage, rather have acted on the same without any demure and objections.  

6.5  The construction work in the said tower has been completed and Occupancy 

Certificate has been issued on 16.01.2020 by the Greater Noida Authority.  
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The respondents had to make further 50% payment on offer of possession as 

per agreed payment plan which they failed to pay and accordingly the 

allotment was cancelled as per terms of the agreement. 

6.6  The construction was completed before time and when the respondents 

failed to make payment as per agreed payment plan, the cancellation 

proceedings were initiated by the appellant as per terms of the allotment 

agreement.  

6.7  There was no illegality in the issuance of offer of possession.  The offer of 

possession was issued as per Office Order of RERA dated 16.09.2019. 

6.8  The project did not fall in the category of delayed project as held by the 

Regulatory Authority.  The respondents have not challenged the finding of 

the Regulatory Authority on delay which has attained finality in law.  

6.9  The appellant had issued letters dated 19.05.2020 and 23.06.2020 when the 

respondents failed to make payment as per payment plan.  The issuance of 

the said letters was just and legal.  

6.10  The project has been completed and more than 600 families have taken 

possession of their flats and are residing.  The respondents can also take 

possession of their flat after making payment as per demand. 

6.11  The appellant is entitled to the relief prayed for in the appeal as per law and 

facts of the case.  The impugned order passed by the Regulatory Authority is 

liable to be set aside.   

7.  Heard Sri R. K. Singh Raj, learned counsel for the appellant, and Sri 

Saurabh Misra along with Sri K. K. Singh, learned counsel for the 

respondents.  

8. On the basis of pleadings, record of appeal and submissions of learned 

counsels for the parties, the admitted facts of the instant appeal are that:- 

8.1 The appellant was developing a Group housing Project, namely “Amaatra 

Homes” situated at Plot No. GH-02C, Sector-10, Greater Noida West, 

Gautam Budh Nagar. The respondent/complainant applied for purchase of a 

Flat bearing No. I-1503, Tower-I, super area 1179 sq.ft. in the said project 

vide application form dated 06.05.2018. The basic sale price of the said flat 

was Rs.41,00,000/- excluding service/applicable taxes and other charges 
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payable as per terms of the allotment letter. The complainants/respondents, 

in the booking form, opted for commission of Rs.4,50,000/-. The booking of 

the respondent/complainant was confirmed and the parties entered into terms 

and conditions for allotment of the said flat vide Allotment 

Letter/Agreement dated 28.05.2018.  The appellant vide letter dated 

16.05.2018 confirmed the entitlement of the respondent/complainant of a 

commission of Rs. 4,50,000/- on her reference booking in the name of 

Ashish Jain against unit no. I-1503 (2 BHK + 2 Toilets + 4 Balcony + Study 

(1179 Sq ft) at Amaatra Homes.  

8.2 The respondent opted for 50:50 payment plan for making payment of sale 

consideration of the booked unit, whereby the respondent had to make 50% 

payment of the basic cost within 30 days of the booking and 50% at the time 

of offer of possession. Additional and other charges were also liable to be 

paid by the complainants along with final possession demand. As per Clause 

16 of the allotment letter dated 28.05.2018, the possession of the unit was 

likely to be delivered by the appellant within 42 months from the date of 

foundation of Tower/Block with the grace period of 6 months i.e. 

28.05.2022. Clause 18 provides that if the construction completed prior to 

the date given in the allotment letter because the date given in the allotment 

letter is an assessment only and construction may be completed earlier, in 

that case the Allottee shall not refuse for taking the possession on any 

ground whatsoever.  

8.3 The appellant completed the construction of the project within the time 

prescribed and issued offer of possession letter on 07.10.2019 along with 

final possession demand letter dated 09.10.2019 with details of other charges 

payable as per clause 14 of the allotment letter. The respondent was required 

to make payment of Rs. 20,49,999/-. When the respondent failed to make 

payment against final demand despite various requests/reminders and e-

mails, the appellant was forced to initiate cancellation proceeding vide letter 

dated 19.05.2020 and thereafter cancelled the allotment of the respondent 

vide cancellation/termination letter dated 23.06.2022.  

8.4 The respondent approached the learned RERA seeking relief of registration 

of sale-deed and after exchange of pleadings, the learned RERA by means of 
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impugned order dated 01.12.2020 decided the complaint of the respondent 

as indicated in para-1 herein above.  

8.5 The perusal of the impugned order reveals that the learned RERA after 

hearing the parties framed following two questions:- (i) Whether the demand 

of the respondent from the complainant towards farmers’ compensation is 

justified? (ii) Whether the complainant is entitled for possession and interest 

for the delayed period and whether complainant is to be given concession as 

per booking form/Application form? 

8.6  The learned RERA while examining the issue no. 1 took into consideration 

the judgment of Hon’ble Supreme Court rendered in Civil Appeal No. 6649-

50/2018 (M/s Supertech Ltd. Vs. Rajni Goyal) and decided the issue against 

the respondent with a direction to the appellant to provide details of the 

proportionate amount demanded towards farmers’ compensation with proof. 

8.7  The learned RERA on issue no. 2 came to the conclusion that the project is 

not delayed since as per Clause 16 of the allotment letter dated 28.05.2018, 

the possession was to be given within 42 months with six months grace 

period i.e. 48 months from the foundation of the Tower/Block. As the date 

of foundation of the Tower has not been mentioned in the allotment letter, 

therefore, the said period will be counted from the issuance of the allotment 

letter and as such from 28.05.2018 the date of possession comes 28.05.2022. 

8.8 The learned RERA on the concession of Rs. 4,50,000/- observed that the 

promoter had given offer of Rs. 4,50,000/- as cash back, therefore, the 

complainant is entitled for the benefit of said amount. The appellant, feeling 

aggrieved against the impugned order, preferred the instant appeal on 

various grounds and also submitted that as per letter dated 16.05.2018, the 

respondent was entitled for commission of Rs. 4,50,000/- on her reference 

booking in the name of Ashish Jain against unit no. J-1503 at Amaatra 

Homes and since the respondents did not make any reference booking, 

therefore, the respondents are not entitled for any commission.  

8.9 We deem it proper to extract relevant provisions of the Application Form, 

Allotment Letter dated 28.05.2018 and letter dated 16.05.2018. The same are 

quoted as follows:- 
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APPLICATION FORM 

 DETAILS OF FLAT/UNIT 

a. Project Name - AMAATRA HOMES 

b. Unit/Flat No. - I-1503 

c. Tower  - I 

d. Block No.   - 

e. Floor  - 15th  

f. Type  - 

g. Super Area  - 1179 sq. ft.  

h. Payment plan -  i. Down Payment Plan ii. Flexi Payment plan iii. Construction linked plan 

    iv. Others  

i. Mode of Payment -   i. Self   ii. Bank Loan 

j. Booking Mode -    i.Direct  ii. Through Dealer/Agent/Associate  

 

Broker Name:  PROP2ONE INFRATECH 

Firm:    UPRERA AGT 10285 

 

#  Free Semi Furnishing from 1 to 7 as per price list dated 01.01.2018. 

# Cash Back Rs. 4,50,000/- on offer of possession. 

 

DECLARATION 

I/We hereby declare that I/We have gone through the terms and conditions of application form printed over 

leaf and agree to abide by them. I/We, the aforesaid Applicant(s) do hereby declare that my/our Application 

Form is not an allotment and does not constitute any right in the said unit/flat and I/We shall be considered as 

intending Allottee(s) only. The particulars given above are true and correct and nothing has been concealed 

therein.  

Dated: 06.05.2018     Applicant: Aastha Johari 

Place; Greater Noida West    Co- Applicant- Ashish Jain 

 

ALLOTMENT LETTER 

 

Dated: 28.05.2018 

To 

Mrs. Aastha Johari and Mr. Ashish Jain 

A-203, Gaur Blobal Village 
Crossing Republik, Ghaziabad-201016 
 
 

Subject: Allotment of residential unit/Flat in Group Housing Project ‘AMAATRA HOMES’ built at 

Plot No. GH 02C, Sector 10, Greater Noida (West), District Gautam Budh Nagar, U.P. 

 

NOW THEREFORE THESE ARTICLES WITNESSETH AND IT IS MUTUALLY AGREED, 
UNDERSTOOD AND DECLARED BY AND BETWEEN THE PARTIES AS FOLLOWS:  
….. 

….. 

14.  That if there are any additional levies, taxes, service tax, sales tax, VAT, trade tax, charges, 

compensation to the farmers, cess, metro cess and fees etc. as assessed and attributable to the Company 
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as a consequence of government, Greater Noida Industrial Development Authority or other Local or 

statutory Authority(s)’s order, the Allottee shall be liable to pay his proportionate share for the same.  

16. That the possession of the said Unit/Flat is likely to be delivered by the Company to the Allottee 

within 42 months from the date of foundation of Tower/Block with a grace period of 6 months there of. 

In case of delay in construction of the said unit/flat beyond this date plus grace period which is not due 

to reason explained in clause no. 15 above, the company agrees to pay a delay penalty @ Rs. 5/- per sq. 

ft. of the super area of the said unit/flat per month for the period of delay to the allottee. Provided that 

the allottee had paid all due installments towards the sale consideration amount of the said flat/unit in 

time to the company.  

17.  That the allottee agrees and undertakes to take Tower wise possession of the said Unit/Flat within 

the time stipulated by the company in the notice by executing necessary indemnities, as and when 

offered, since it is having number of towers the construction will be completed in phases. All the major 

common facilities will be completed only after completion of construction of all the phases. As such the 

Allottee must take the possession of Unit/Flat as soon as it is made available for possession.  

18. That if the construction completed prior to the date given in the allotment letter because the date 

given in the allotment letter is an assessment only and construction may be completed earlier in that case 

the Allottee shall not refuse for taking the possession of any ground whatsoever.  

19. That a written intimation for completion of Unit/Flat will be sent to the Allottee and a ‘Fit-out-

Period’ of 60 days will commence from the date of offer for possession. The said ‘Fit-out-Period’ is in 

order to facilitate the Allottee to communicate exact date by which he will be taking physical possession 

of the Unit/Flat after complying with necessary formalities viz. remit all the dues within 30days from the 

date of intimation, registration of Sub-Lease Deed/Transfer Deed etc. the installation of sanitary ware, 

wash basin, kitchen sink, hardware accessories, final touch of paint etc. will be done during said ‘Fit-

out-Period” only, which will take around 30 to 40 days for an individual Unit/Flat.  

20. That the final touch of the Unit/Flat shall be given after the registration of sub-lease deed and the 

consent of the allottee shall be presumed that the keys of the Unit/Flat were given for the final touch. 

The allottee has to take over the keys after completing the job of final touch and on the date which was 

confirmed to the allottee. In case the allottee delays in taking over the keys after the confirmed date then 

company shall not be responsible for doing again any job in regards to the final touch. The monthly 

maintenance charges shall be payable by the allottee from the date given in the letter/demand-cum-offer 

for possession even then the keys of the Unit/Flat were not been taken back.  

PAYMENT SCHEDULE (50:50 PLAN) 

Inclusive of All Taxes 

First Applicant: Aastha Johari 

Project: Amaatra homes       Customer ID:AH-000860 

PAYMENT SCHEDULE 

S.N. Installment Name Net BSP Amt. Recd. Amt. o/s 

1. At the time of booking  4,10,000/- 4,10,000/- 0 

2. Within 30 days of Booking 16,40,000/- 1,40,000/- 15,00,000/- 

3. On offer of possession 20,50,000/- 0 0 
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  41,00,000/- 5,50,000/- 15,00,000/- 

 

Date : 16th May 2018 

Mrs. Aastha Johari 
A-203, Gaur Blobal Village 
Crossing Republik, Ghaziabad-201016 
Mobile; 7982234450, 9899303357 

 

Subject: Regarding Unit No. I-1403 at Amaatra homes 

 

Dear Sir/Madam, 

 This is in reference to the above booking in our Group Housing Project “Amaatra homes”, Plot No. 

GH-2C, Sector 10, Greater Noida (West). 

 We would like to confirm you that you will be entitled for commission of Rs. 4,50,000/- 9Rs. Four 

Lakh Fifty Thousand only/-) On your reference booking in the name of Ashish Jain against unit number 

I-1503 (2 BHK + 2 Toilets + 4 Bal + Study (1179 sq ft.) at Amaatra Homes.  

   

9. In order to examine the grounds taken by the appellant and the averments 

made, we deem it proper to frame following issues based on the grounds 

pressed by the learned counsel for the appellant:--   

(i) Whether the respondents assailed the cancellation/termination 

letter dated 23.06.2022 of Unit No. I-1503, Amaatra Homes 

while filing the complaint before the RERA on 21.09.2020? 

(ii) Whether the learned RERA examined the letter of 

cancellation/termination of the allotment of the unit in 

question and set aside the same while issuing direction for the 

restoration of the unit of the respondent? 

(iii) Whether the respondents were entitled for 

concession/commission of Rs. 4,50,000/- on their booking of 

unit in question? 

 

10. The issue no. (i) requires us to examine as to whether the respondents 

assailed the cancellation/termination letter dated 23.06.2022 of Unit 

No. I-1503, Amaatra Homes while filing the complaint before the 

RERA on 21.09.2020? 

10.1 From the perusal of copy of online complaint (Annexure No. A-7 at 

page 39 to 41) it reveals that the respondent under the heading of 

grounds for complaint mentioned that the developer assured to return 
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Rs. 4.5 lacs as discount and gave written assurances for refunding 

money at possession, however have raised illegal demand in form of  

'Pratikar'.  And under the heading of Request for Interim Relief prayed 

for deletion of illegal demand of Rs. 61308 in form of Pratikar and 

refund/adjustment of Rs. 4,50,000/- assured at the time of booking in 

writing & payment of delayed penalty for 18 months i.e. Rs. 5,53,500/- 

(December 2018 till date of filing this complaint, 8 months delay 

already admitted by the developer). The complainant also prayed for 

immediate possession and registry after obtaining CC and OC.  Under 

the heading of Other facts Details, the complainant mentioned 

regarding the offer of possession in October 2020 when the flat was 

under construction and even before OC was received and receipt of 

revised offer letter with raised amount as well as threatening to pay, 

else the unit will be cancelled, but did not mention about the 

cancellation/termination of the allotment vide letter dated 23.06.2022.  

10.2 On examination of the records of the appeal, we are of the considered 

view that the respondent has not assailed the cancellation/termination 

letter dated 23.06.2018 of the booked unit i.e. I-1503 at Amaatra 

Homes. The issue no. (i) is decided accordingly.  

11. The issue no. (ii) requires us to examine as to whether the learned 

RERA examined the letter of cancellation/termination of the allotment 

of the unit in question and set aside the same while issuing direction for 

the restoration of the unit of the respondent? 

11.1 The perusal of the impugned order dated 01.12.2020 reveals that while 

deciding issue no. 2, the learned RERA has mentioned about the details 

of the demand and the initiation of the cancellation proceedings vide 

letter dated 01.06.2019 and 19.05.2020 and final cancellation letter 

dated 23.06.2020 as well as receipt of Completion Certificate by the 

appellant from the competent authority on 16.01.2020, but even 

thereafter the learned RERA did not frame any issue and gave any 

finding after framing issue regarding cancellation of the allotment of 

the unit of the respondent and only observed that since complainant is 

interested in possession, therefore, it will be in the interest of justice to 
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direct for possession after restoring the unit and complainant has to pay 

interest @ MCLR+1%, if there is any delay in payment.  

11.2 It is evident from the record that there was no pleading and prayer from 

the side of the respondent challenging the legality and validity of the 

order of termination/cancellation of the unit i.e. I-1503 at Amaatra 

Homes and even after bringing the facts on record by the appellant, the 

learned RERA did not choose to frame issue to examine the legality 

and validity of the termination/cancellation order dated 23.06.2020 and 

issued direction for restoration of the unit of the respondent with a 

direction to the appellant to provide possession along with all the 

facilities and OC/CC by 31.01.2021 after taking stamp fee for 

execution of the conveyance deed.  

11.3 The object and purpose of pleadings and issues is to ensure that the 

litigants come to trial with all issues clearly defined and to prevent cases 

being expanded or grounds being shifted during trial. Its object is also to 

ensure that each side is fully alive to the questions that are likely to be 

raised or considered so that they may have an opportunity of placing the 

relevant evidence appropriate to the issues before the Court for its 

consideration. Further when the facts necessary to make out a particular 

claim, or to seek a particular relief, are not found in the plaint, the Court 

cannot focus the attention of the parties, or its own attention on that claim 

or relief, by framing an appropriate issue. 

11.4  Similarly, when there is no prayer for a particular relief and no pleadings 

to support such a relief, and when defendant has no opportunity to resist 

or oppose such a relief, if the court considers and grants such a relief, it 

will lead to miscarriage of justice. Thus it is said that no amount of 

evidence, on a plea that is not put forward in the pleadings, can be looked 

into to grant any relief. 

11.5  The principle was reiterated by Hon’ble Supreme Court in Ram Sarup 

Gupta (dead) by LRs. v. Bishun Narain Inter College 

MANU/SC/0043/1987 : [1987] 2SCR805 as under: 

“……It is well settled that in the absence of pleading, evidence, if 
any, produced by the parties cannot be considered. It is also 
equally settled that no party should be permitted to travel beyond 
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its pleading and that all necessary and material facts should be 
pleaded by the party in support of the case set up by it. The 
object and purpose of pleading is to enable the adversary party 
to know the case it has to meet. In order to have a fair trial it is 
imperative that the party should state the essential material facts 
so that other party may not be taken by surprise……” 

11.6   The issue was again examined by the Hon’ble Supreme Court in the 

case of Bharat Amratlal Kothari  and Anr. Vs. Dosukhan Samadkhan 

Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in 

paras 29 and 30 of the judgment was pleased to examine and observed 

that “normally the Court will grant only those reliefs specifically prayed 

for by the petitioner”. The relevant paras 29 and 30 are quoted as under: 

“29. The approach of the High Court in granting relief not 
prayed for cannot be approved by this court. Every petition 
under Article 226 of the Constitution must contain a relief 
clause. Whenever the petitioner is entitled to or is claiming more 
than one relief, he must pray for all the reliefs. Under the 
provisions of the Code of Civil Procedure, 1908, if the plaintiff 
omits, except with the leave of the court, to sue for any particular 
relief which he is entitled to get, he will not afterwards be 
allowed to sue in respect of the portion so omitted or 
relinquished. 

30. Though the provisions of the Code are not made applicable 
to the proceedings under Article 226 of the Constitution, the 
general principles made in the Civil Procedure Code will apply 
even to writ petitions. It is, therefore, incumbent on the petitioner 
to claim all reliefs he seeks from the court. Normally, the court 
will grant only those reliefs specifically prayed for by the 
petitioner. Though the court has very wide discretion in granting 
relief, the court, however, cannot, ignoring and keeping aside the 
norms and principles governing grant of relief, grant a relief not 
even prayed for by the petitioner.” 

11.7  The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima 

Mandal & Ors; reported in (2008) 17 SCC 491, pleased to observe 

that a Court cannot make out a case not pleaded. The Court should 

confine its decision to the question raised in pleadings. Nor can it grant 

a relief which is not claimed and which does not flow from the facts 

and the cause of action alleged in the plaint. 
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11.8 From the perusal of records it is evident that there was no pleading and 

prayer from the side of the respondent challenging the legality and 

validity of the order of termination/cancellation of the unit i.e. I-1503 at 

Amaatra Homes and even after bringing the facts on record by the 

appellant, the learned RERA did not choose to frame issue to examine 

the legality and validity of the termination/cancellation order dated 

23.06.2020 and issued direction for restoration of the unit of the 

respondent with a direction to the appellant to provide possession along 

with all the facilities and OC/CC by 31.01.2021. 

11.9 Since the appellant has not challenged the direction of the Regulatory 

Authority for restoration of unit without setting aside the cancellation 

of allotment vide letter dated 23.06.2020, we refrain ourselves to give 

any finding and its effect in view of the analysis of the legal position 

stated herein above. The issue no. (ii) is answered accordingly.  

12. The issue no. (iii) requires us to examine as to whether the respondents 

were entitled for concession/commission of Rs.4,50,000/- on their 

booking of unit in question? 

12.1 From the perusal of the application of the respondent it is evident that 

the cash back of Rs. 4,50,000/- on offer of possession has been 

mentioned by the officials of the appellant, but subsequently vide letter 

dated 16.05.2018 the appellant has specifically confirmed the 

respondent regarding her entitlement for commission/concession of Rs. 

4,50,000/- on her reference booking in the name of Ashish Jain against 

unit no. I-1503, 2 BHK+ 2Toilets + 4 Balcony+ Study (1179 sq.ftr.) at 

Amaatra Homes.   

12.2  On examination of the application form we found that allotment of 

Unit/Flat No. I-1503, Tower-I, Floor 15, having super area of 117 sq.ft. 

and confirmation by the appellant regarding entitlement of the 

applicants for commission of Rs.4,50,000/- for Unit No. I-1503 in the 

name of Ashish Jain vide letter dated 16.05.2018 resulted into consent 

of the respondents and issue of allotment letter dated 28.05.2018 by the 

promoter/appellant in favour of Astha Jauhari and Ashish Jain.  Thus, it 

is crystal clear that the promoter/appellant offered commission of 

Rs.4,50,000/- vide letter dated 16.05.2018 addressed to Astha Jauhari 
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(co-allottee) in the name of reference of Sri Ashish Jain (other co-

allottee) for the same unit i.e. I-1503. Thus, it is crystal clear that the 

appellant offered the said commission to first applicant showing the 

reference of the same unit in favour of co-applicant.  Therefore, in our 

considered view, the appellant was required to honour the 

commitment/promise of concession/commission and it is not open to 

the appellant to challenge the said concession/commission on the 

ground that the allottee/respondent has not given reference of any 

booking. 

12.3  Section 12 of the Act 2016 imposes an obligation on the promoter 

regarding veracity of the advertisement or prospectus and offering 

concession/commission for booking of a unit, in our considered view, 

will fall in the category of advertisement in order to allure the 

prospective allottee in the name of giving best deal and every promoter 

is required to honour commitment and amenities offered in its word and 

spirit as by giving concession/commission ultimately the cost of unit is 

reduced for a prospective allottee. 

12.4  Issue no. (iii) is answered accordingly.  

 13.  On examination of the pleadings, record and submissions of learned 

counsel for the parties we do not find any infirmity or illegality in the 

impugned order dated 01.12.2020 passed by the Regulatory Authority. 

Accordingly the appeal is dismissed.  

14.  No order as to costs. 

15.1 The aims and objects of the Act provide for regulation and promotion of the 

real estate sector in an efficient and transparent manner and to protect the 

interests of the consumers in real estate sector. Proviso to Section 43(5) of 

the Act specifically provides that where a promoter files an appeal with the 

Appellate Tribunal, it shall not be entertained without the promoter first 

having deposited with the Appellate Tribunal at least 30% of the penalty, or 

such higher percentage as determined by the Appellate Tribunal, or the total 

amount to be paid to the allottee including interest and compensation 

imposed on him before the said appeal is heard. The intent of the legislature 
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is quite clear from the wording of proviso to Section 43(5) of the Act that the 

interest of the consumers i.e. allottees/buyers be protected. 

The intent of the legislature in laying down the provision of pre-deposit of 

the amount of penalty or any other amount payable to the allottee by the 

promoter before the appeal can be heard in the Appellate Tribunal, has been 

elucidated by the Hon’ble Apex Court in paragraph 127 of its judgment in 

the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech Promoters 

and Developers Pvt. Ltd. Vs. State of UP and others, the same reads as 

under:- 

“127. It may further be noticed that under the present real estate sector 
which is now being regulated under the provisions of the Act 2016, the 
complaint for refund of the amount of payment which the allottee/consumer 
has deposited with the promoter and at a later stage, when the promoter is 
unable to hand over possession in breach of the conditions of the agreement 
between the parties, are being instituted at the instance of the 
consumer/allottee demanding for refund of the amount deposited by them 
and after the scrutiny of facts being made based on the contemporaneous 
documentary evidence on record made available by the respective parties, 
the legislature in its wisdom has intended to ensure that the money which 
has been computed by the authority at least must be safeguarded if the 
promoter intends to prefer an appeal before the tribunal and in case, the 
appeal fails at a later stage, it becomes difficult for the consumer/allottee to 
get the amount recovered which has been determined by the authority and to 
avoid the consumer/allottee to go from pillar to post for recovery of the 
amount that has been determined by the authority in fact, belongs to the 
allottee at a later stage could be saved from all the miseries which come 
forward against him.” 

The Hon’ble Apex Court has clearly held that the legislature in its wisdom 

intended to ensure that the money which has been computed by the 

Authority at least must be safeguarded if the promoter intends to prefer an 

appeal before the Tribunal and in case, the appeal fails at a later stage, it 

should not be difficult for the consumer/allottee to get the amount recovered 

which has been determined by the Authority. It is in order to avoid the 

consumer/allottee to go from pillar to post for recovery of the amount that 

has been determined by the Authority, that the legislature has in its wisdom 

laid the condition of pre-deposit by the promoter under Section 43(5) of the 

Act. 
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15.2 Section 40(1) of the Act of 2016 provides for a mechanism for recovery of 

interest or penalty or compensation and enforcement of orders etc. of the 

A.O. or the Regulatory Authority, or the Appellate Tribunal and the same 

shall be recoverable in such manner as may be prescribed as an arrears of 

land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s 

Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra) was 

pleased to observe that:- 

“140. It is settled principle of law that if the plain interpretation does not 
fulfill the mandate and object of the Act, this Court has to interpret the law 
in consonance with the spirit and purpose of the statute. There is indeed a 
visible inconsistency in the powers of the authority regarding refund of the 
amount received by the promoter and the provision of law in Section 18 and 
the text of the provision by which such refund can be referred under Section 
40(1). While harmonizing the construction of the scheme of the Act with the 
right of recovery as mandated in Section 40(1) of the Act keeping in mind 
the intention of the legislature to provide for a speedy recovery of the 
amount invested by the allottee along with the interest incurred thereon is 
self explanatory. However, if Section 40(1) is strictly construed and it is 
understood to mean that only penalty and interest on the principal amount 
are recoverable as arrears of land revenue, it would defeat the basic 
purpose of the Act.” 

As can be seen from the above observations, Hon'ble Supreme Court has 

held that even the principal amount invested by the allottee can be recovered 

as arrears of land revenue under Section 40(1) of the Act. It is further 

clarified by Hon'ble Supreme Court that the intention of the legislature is to 

provide a mechanism for early recovery of the amount invested by the 

allottee alongwith the interest incurred thereon.  

15.3 Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016 

provides that subject to the provisions of Section 40(1), the recovery of the 

amounts due as arrears of land revenue shall be carried out in the manner 

provided in the local laws. As Rule 23 has been framed under the provisions 

of Section 40(1) of the Act, the observations of Hon'ble Supreme Court on 

Section 40(1) shall equally apply to Rule 23 of the Rules 2016. 

15.4 Although Section 40(1) of the Act of 2016 gives powers to the Appellate 

Tribunal to enforce its decisions, but the Tribunal does not have adequate 

infrastructure and the required sufficient human resource to determine and 

certify the amount due from the appellant/promoter to be paid to the 

respondent/allottee. 
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It is our considered view that as per provisions of the Act and as per the 

observations made by the Hon’ble Apex Court, it is the duty of the Tribunal 

to arrange to transfer the pre-deposited money to the concerned 

allottee/consumer in case the promoter’s appeal is dismissed. However, 

since the promoter might not have paid the full payable amount or there 

being a prospect of some amount having already been recovered from the 

promoter under execution proceedings at the level of the Authority or AO, it 

is just and lawful that the Tribunal transfers the amount to the Authority for 

transferring the same to the allottee/consumer after due diligence at its end 

and to recover any additional amount which could be due to be paid by the 

promoter; or return to the promoter any amount that could be in excess of 

the entitlement of the allottee/consumer. 

The calculation of the exact amount due to be paid to the respondent/allottee 

normally is to be determined up to the date of actual payment. As the facts 

and figures are available with the Regulatory Authority, which is executing 

its or A.O.’s original order, therefore, due diligence is required while 

calculating the amount payable, interest thereon, as well as verification of 

the payments made by the allottee from time to time, etc. 

15.5 In the instant case, this Tribunal while upholding the order of Regulatory 

Authority dated 01.12.2020, dismissed the appeal of the promoter, 

accordingly, we direct the Registry to transfer the entire amount deposited 

by the promoter under the provisions of Section 43(5) of the Act to the 

concerned account of the U.P. Real Estate Regulatory Authority (U.P. 

RERA). Further, we direct the Regulatory Authority to dispose of this 

amount during the execution proceedings in accordance with its order dated 

01.12.2020 passed in Complaint Case No. NCR144/06/54357/2020. 

 
Dated: 27th September, 2022. 
Shakir/Tanveer   (K. K. Jain)      (D. K. Arora) 
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12.2 On examination of the pleadings and record, it is admitted position that 

the respondent did not given any reference booking to the appellant 

which entitles her for any concession/commission of the amount 

indicated in the letter dated 16.05.2018. Under the Scheme of Act 2016 

and Rules made thereunder, we do not find any provision which 

empowers the RERA to hear and decide any complaint with respect to 

issue of commission or cash back. In fact the commercial bargain 

between the parties is beyond the scope of the provisions of the Act 

2016. The issue no. 3 is decided accordingly.  

12.3 The appellant in the instant appeal has prayed for setting aside the order 

dated 01.12.2020 passed by the Regulatory Authority directing the 

appellant to give cash back offer to the complainants in Complaint Case 

No. NCR144/06/54357/2020 (Astha Johari & anr Vs. Nandi Infratech 

Pvt. Ltd). The learned counsel for the appellant vehemently submitted 

that the issue of cash back cannot be entertained in the complaint filed 

under the provisions of the Act 2016, as the issue of commission or 

cash back is an additional agreement between the parties beyond the 

conditions of the agreement as a result of commercial bargains. 

Therefore, the allottees/respondents, if aggrieved, can raise their 

grievance before the appropriate forum as the provisions of the Act 

2016 are in addition to, and not in derogation of the provisions of any 

other law for the time being enforced and any provision of cash back or 

assured return or commission of any sort does not fall in the purview of 

the provisions of Act 2016. Therefore, the direction no. 2 of the 

impugned order deserves to be set aside.  

12.4 On examination of the provisions of the Act 2016, we are of the 

considered view that the assured return or committed charges are 

independent commercial arrangements between the parties which 

sometime a promoter/developer offer, in order to attract 

buyers/investors or users who may invest either in under construction 

or pre-launched/new launched projects. The commercial effect would 

generally involve transactions having profit as their main aim. Piecing 

the threads together, therefore, so long as an amount is ‘raised’ under a 

real estate agreement, which is done with profit as the main aim. Such 

agreement between the developer and home buyer would have the 
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“commercial effect” as both the parties have “commercial” interest in 

the same- the real estate developer seeking to make a profit on the sale 

of the apartment, and the flat/apartment purchaser profiting by the sale 

of the apartment. Whereas the object of promulgation of the Real of 

Real Estate (Regulation and Development) Act 2016 aims to create and 

ensure sale of immovable property in efficient and transparent manner 

and to protect the interest of the consumers in the real estate sector and 

not for the profit purposes. 

13. In view of the aforesaid analysis and after appreciating the submissions 

of respective parties as well as examining the record of the proceedings, 

we are of the considered view that the direction no.2 of the impugned 

order dated 01.12.2020 is not sustainable in the eyes of law. 

Accordingly, the same is hereby set aside. The appeal is allowed.  

14. The amount deposited by the appellant towards compliance of the 

provisions of Section 43(5) of the Act 2016 deserves to be released in 

favour of the appellant.  

15. The appellant is directed to submit an application before the Registrar 

of this Tribunal giving details of the proof of amount deposited towards 

compliance of the provisions of Section 43(5) of the Act and bank account 

along with IFSC Code, in which the appellant wants the amount to be 

remitted. 


