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Hon'ble Mr. Justice Suneet Kumar, Chairman
Hon'ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

1. Heard Sri Manu Lokhotiya, learned counsel for appellant and
Ms.Shuchita Singh, Advocate, holding brief of Sri Deeptanshu Jain,

learned counsel for respondent no.2.

2. No one has put in appearance on behalf of second respondent. On
19.03.2026, it was directed that in the event objections are not filed, the
matter shall proceed ex parte against respondent nos.2 and 3. The
respondent nos. 2 & 3 have not filed their objections. The case

accordingly proceeds ex parte against the said respondents.

3. The appellant-land owner is challenging the order dated 24.06.2025,
passed by the Executing Authority (Secretary, UP Real Estate
Regulatory Authority at Gautam Budh Nagar), arising from complaint
no. NCR145/07/0204/2019, whereby, application for recall/restoration of
the recovery certificate date 29.01.2021, issued pursuant to the judgment
and order dated 03.02.2020 (decree) came to be rejected. The impugned
order came to be passed pursuant to a direction issued by the Hon’ble
High Court in Writ C No.19713 of 2025 on 16.06.2025 filed by the
appellant.



4. The question that falls for consideration is whether the executing
court/authority can go behind the decree, and/or, whether without
challenging the principal order (decree), the consequential order can be

examined on merit.

5. Learned counsel for appellant submits that since appellant is the land
owner, 31 acres of land was duly transferred to the second respondent
(promoter) sometime in 2004 for development of the project. It is
submitted that thereafter on 28.12.2010, Development Rights Agreement
(for short ‘Development Agreement’), for execution of the project came
to be signed between the parties, wherein, details of sharing revenue of
the project was agreed upon between the appellant (land owner) and the
promoter/developer. It appears that second respondent (promoter),
pursuant thereof, launched the project, Parsvnath Exotica, sometimes in
2014. The first respondent (allottee) came to be allotted a unit bearing
n0.D3-1203 on 24.11.2014 in the said project. The project came to be
registered with UP RERA. The second respondent was registered

promoter of the project.

6. Pursuant to the allotment, the first respondent deposited Rs. 50,29,276/-
with the promoter. As per terms of agreement, possession of the unit was
to be handed over on or before 15.04.2019. It appears that the project got
delayed, aggrieved, the first respondent instituted a complaint before the
Regulatory Authority, under Section 31 of Real Estate (Regulation and
Development) Act 2016 (for short, Act 2016), for refund of his deposit,
along with, interest thereon. The appellant, being land owner and not

registered promoter was not impleaded as a party to the complaint.

7. The complaint was instituted against the second respondent, who was
duly registered as a promoter of an ongoing project on implementation
of Act, 2016. The second respondent contested the complaint, infer alia,
alleging that second respondent alone is not liable to refund the amount.
In terms of the Development Agreement second respondent is liable to
pay/refund 81.5 percent of the deposit and balance amount by the land

owner (co-promoter) at 18.5 percent. The complaint came to be allowed



directing the appellant to pay 18.5 percent of the deposit and the balance
amount (81.5 percent) to be paid by the second respondent, along with,
interest at MCLR+1 percent. The direction came to be issued pursuant to
in terms and conditions of Development Agreement entered into
between the appellant and the second respondent, wherein, as per clause
3.1.1, the parties agreed that the Collaborators Revenue Share
(appellant) which at present constitutes 18.5 percent of the project
revenues may be increased to 21 percent on each of the collaborators
(appellant and second respondent) completing the mutation process in
respect of their respective portion of the project land in their respective
names. In view thereof, appellant had not exclusively handed over the
land for development of the project by the second respondent, but it was
duly agreed between the contracting parties that the flow of revenue
would be shared in terms of agreement. In other words, prima facie it
appears that appellant was a co-promoter of the project as appellant had
interest in the project at every stage of development and inflow of
revenue, hence would fall within the definition of ‘promoter’. Learned
Executing Authority had taken note of clause 3.1.1 of the Development
Agreement executed between the parties, duly extracted in the impugned

order.

. In this backdrop, learned counsel for appellant submits that since
appellant is land owner and not the promoter of the project, therefore,
appellant is not responsible and liable to refund the deposit to the allottee
in terms of the decree. It is further submitted that the project never came
to be executed by the respondent no.2 on the land, further, appellant had
not received a single rupee of the revenue in terms of the Development
Agreement. In other words, it is being urged that entire amount came to
be deposited with the second respondent by the allottees. In view
thereof, it is urged that appellant would not be liable to satisfy the
demand notice and the consequent impugned recovery certificate issued
by the Executing Authority. It is further urged that the Development

Agreement, subsequently came to cancelled.



11.

12.

9. Learned counsel for appellant has brought to our attention order dated

06.02.2026, passed by the learned Regulatory Authority, in 28 such
matters, wherein, Regulatory Authority, directed the Secretary Executing
Authority to withdraw the recovery certificate against the appellant and
press the recovery against the promoter (respondent no.2), though the
decree mandated that appellant would be liable to the extent of its

revenue share.

We have perused the above noted order with the assistance of the
learned counsel for the parties, but propose not to comment on the
validity and merit of the said order. Learned counsel for the appellant,
however, urged that since the recovery certificates in all cases have since
been withdrawn by the Executing Authority, however, in the present

case recovery is being pressed against the appellant.

In the cited order, it has been noted therein that certain disputes came to
be raised under the Consumer Protection Act, wherein, M/s Devidayal
Aluminium Industries Pvt. Ltd. (appellant) and M/s.Parsvnath
Developers Ltd. and Parsvnath Buildwell Pvt.Ltd. were impleaded as
respondent. National Consumer Disputes Redressal Commission
(NCDRUC, in short) held that since M/s Devidayal Aluminium Industries
Pvt. Ltd. shows that no money was paid to them by the investors and
entire payment were made directly to Parsvnath Developers Limited and
Parsvnath Buildwell Private Ltd., therefore, M/s Devidayal Aluminium
Industries Pvt. Ltd. would not be liable to refund the deposit along with
interest thereon. The order came to be affirmed by the Hon’ble Supreme
Court. In this backdrop it is urged that the impugned recovery certificate

be set aside and quashed.

Be that as it may, appellant admittedly has not challenged the judgment
and decree dated 03.02.2020. The complaint came to be allowed
directing refund of the deposit. The burden upon the appellant was to
pay 18.5 percent of the deposit. The decree was put to execution and
during execution proceedings, the impugned order came to be passed,

wherein, application for recall of the recovery certificate came to be
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15.

16.

rejected, inter alia, on the ground that the Executing Authority cannot go
beyond the judgment and decree put to execution. The principle is well

settled

In Vasudev Dhanjibhai Modi v. Rajabhai Abdul Rehman, 1970 AIR
1470 = 1971 SCR (1) 66, wherein it was held that “4 court executing a
decree cannot go behind the decree between the parties or their
representatives it must take the decree according to its tenor, cannot
entertain any objection that the decree was incorrect in law or on facts.
Until it is set aside by an appropriate proceeding in appeal or revision,

)

a decree even if it be erroneous is still binding between the parties.’

Further, recently, in Maurice W. Innis vs. Lily Kazrooni @ Lily Arif
Shaikh 2026 INSC 340, Supreme Court reaffirmed that, “the Executing
Court has to strictly conform to the decree under execution and if the
decree provides for reciprocal obligations, it must ensure compliance of
those conditions by both the parties in pith and substance, unless the

decree is a nullity.”

On specific query, learned counsel for appellant fairly submits that the
decree till date has not been challenged, however, the consequential
demand/recovery certificate pursuant thereof, issued against the

appellant, is being pressed in appeal.

We are not impressed by the submissions of learned counsel for
appellant having regard to the provisions of the memorandum of
understanding entered into between the appellant and the second
respondent vide Development Rights Agreement dated 28.12.2010. The
extract of the agreement clearly indicates that appellant was
participating in the development of the project, therefore, prima facie, is
a co-promoter. It is also not in dispute that the decree came to be passed
against the appellant, as well as, the second respondent. In the
circumstance, without challenging the decree, the consequential recovery

order cannot be set aside in appeal.

Hon’ble Supreme Court in Edukanti Kistamma vs. Venkatareddys;
reported in 2010 (1) SCC 756, held as follows :



“It 1s a settled legal proposition that challenge to consequential order
without challenging the basic order/statutory provision on the basis of
which the order has been passed cannot be entertained. Therefore, it is a
legal obligation on the part of the party to challenge the basic order and
only if the same is found to be wrong, consequential order may be
examined [Vide : C.P.Chitharanja Menon v. A. Balakrishnan, (1977)
3 SCC 255 : 1977 SCC (L & S) 378 : AIR 1977 SC 1720];
H.V.Pardasani v. Union of India [(1985)2 SCC 468 : 1985 SCC (L &
S) 482 : AIR 1985 SC 781]; and Govt. of Maharashtra vs. Deokar’s
Distillery [(2003) S SCC 669 : AIR 2003 SC 1216]”.

17.  The submissions of learned counsel for the appellant tough upon merit of
the principal order (decree) which cannot be gone into in an ancillary
proceedings confined to the consequential recovery certificate alone. The

question is accordingly answered.
18.  Accordingly, appeal being devoid of merit, is dismissed. The amount
deposited in compliance of Section 43(5) of the Act to be remitted to UP

RERA to be disbursed as per law.

19. No orders as to cost.

Dated: 15.04.2026 (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)
Irfan



