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1. This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by Gulshan Homz Pvt. Ltd. (hereinafter referred to as ‘the
appellant’) against the order dated 02.11.2021, passed by the
Adjudicating Officer of the U.P. Real Estate Regulatory Authority,
Lucknow (hereinafter referred to as ‘the Adjudicating Officer”) in
Complaint No. ADJ/NCR144/01/68893/2021  (Sushant Arora Vs.
Gulshan Homs Pvt. Ltd.) whereby the following directions have been

passed:--

(1) The complainant shall receive compensation from the respondent
(appellant herein) at the rate of SBI’s MCLR+1% per annum on
the deposited amount of Rs.55,44,332/- (after deducting the
amount of tax charged, if any) for the period from 01.07.2019 to
12.10.2020 and the amount of Rs.51,294/- paid by the respondent
for delay shall be adjusted towards the amount of compensation.
Keeping in view the force majeure period due to Covid-19 the
period from 25.03.2020 to 25.09.2020 shall not be counted towards

interest for delay in the project.



2.1

2.2

(2) Respondent is directed to ensure payment of amount of
compensation under the said head within 45 days from the date of

the order.

The facts of the case, as culled out from the memo of appeal are as

under:--

The Respondent had approached the Promoter in February 2015 and
expressed his desire to purchase a Flat in the Phase-I of their upcoming
project-"Bellina" situated at Plot No. GH-02/A, Sector-16, Greater
Noida.

The Respondent booked a Flat bearing No.-074, Tower -A admeasuring
1495 sq ft (3 BHK) in Phase-I of the project. The total cost of the flat was
around Rs.55 lakhs.

2.3 As per the Allotment Letter, the said Flat was to be handed over to the

Respondent/Complainant by December 2018 plus 6 months grace period.
It means that the possession was promised to be given by June 2019. The
assured date of Possession was subject to Force Majeure conditions as
mentioned in the Allotment Letter in Clause PERIOD OF POSSESSION,

which reads as follow:-

"The construction of the flat if delayed due to the reasons of
force majeure/reasons beyond the control of the Company (e.g. non
availability of any building materials, war or emnemy action or
natural calamities or any act of God, acts of terrorism, floods,
earthquakes, political and civil unrest of such a nature etc.) OR In
case of delay in delivery of possession as a result of any notice
order, rule, notification of the Government, Public or other
Competent Authority, the Company shall be entitled to a reasonable
extension of time, the Allottee(s) shall have no right to claim any

damages for such delay."

2.4 During construction of the project, several Force Majure conditions

cropped up and led to either closer or slow down of the construction work
at the project. Some of the main factors were farmers litigations, ban on

ground water extraction by NGT, ban on construction by Hon'ble



2.5

2.6

2.7

Supreme Court and National Green Tribunal in Delhi -NCR region due to
high Air Pollution and lately lockdown due to Covid-19 etc.

Despite facing theses hurdles, the Appellant completed the construction
of Phase-I and submitted its application for OC with all required NOCs
with the concerned department of Greater Noida Authority on 28.08.2020
and thereafter obtained OC (Occupancy Certificate) of Phase-I on
20.05.2021.

Many allottees have already taken the possession and living happily with

the facilities and amenities in the project.

In the month of December 2020, the Respondent approached the
Appellant and requested for mutual settlement and provisional possession
of the allotted flat for carrying out wooden and other furnishing work. By
that time, the Appellant had completed the construction of the Phase-I
and had applied for its OC.

2.8 In pursuance of his request, a Settlement Deed dated 13.12.2020 was

executed between the Appellant and the Respondent. In this Settlement
Letter, it was specifically agreed and confirmed by both the parties that
the amount paid/received is Full and Final Amount and no party would
claim/demand anything from each other in future. On the basis of this
Settlement, the Appellant agreed to give provisional possession of the
allotted Flat to the Respondent. Clause Nos. 4,5,6 & 7 of the said
Settlement Deed dated 13.12.2020 are reproduced below:-

4. That on 13.12.2020, both the parties have mutually settled their
account and paid /adjusted their dues with each other fully and
finally and with no additional claim/Demand against each other in
future except to any omission or error in accounting.

5. Now after settlement of dues by both the parties, the Buyer hereby
irrevocably undertakes and agrees that in future, he/she/they shall
not claim or demand delayed possession Penalty in respect of the
said Apartment in any manner in any Court.

6. That after settlement of dues by both the parties as mentioned above,
the Company undertakes that it shall not claim or demand interest
for delayed payment.

7. That the above mentioned settlement is arrived at without any
coercion, undue influence or any other pressure and with the full



consent & free will of the parties to move ahead with settlement of
dues and give/take early possession of said apartment.

2.9 With the Settlement Letter, the Respondent also submitted a Request
Letter for giving Provisional Possession of the allotted Flat. In this
request Letter also, he agreed to pay all outstanding dues without any
objection. At the time of taking possession, the Complainant also
executed a Provisional Possession Letter dated 13.12.2020. In this
Possession letter also, the Complainant agreed and reconfirmed that
nothing is due and payable by the Promoter to him. The relevant clause

of the Possession latter is extracted below:-

That the Allottee(s) declares........... The Allottee(s) has taken over the
provisional possession of the said Apartment by knowing all facts and
with full satisfaction and shall not claim or demand anything
whatsoever from the date of taking over possession of the said

Apartment/Dwelling and in future.

2.10 The above mentioned facts clearly show that the Respondent never had
any objection in payment of club charges, Meter charges etc and was also
satisfied with the delay penalty which was paid to him. The Settlement
Letter, Request Letter for possession and Possession Letter were signed
by the Respondent after reading it and understanding its meaning. The

Respondent never disputed these documents in his complaint.

2.11 After settlement of all dues and other issues, the Respondent took

satisfactory possession of the Flat on 13.12.2020.

2.12 On 24.01.2021 i.e. after around 40 days of the settlement and taking
possession of the flat, the Respondent filed a RERA complaint bearing
No ADJ/NCR144/01/68893/2021 raising, agitating & claiming the same
issues which were already settled vide Settlement Letter dated

13.12.2020.

2.13 That the fact of the Settlement Agreement was deliberately and

intentionally concealed by the Respondent in his complaint.

2.14 That when this fact of concealment was brought before the Adjudicating
Officer taking false, frivolous and hypothetical pleas that he had entered



into compromise due to financial compulsions and also because he feared

that the appellant company would go into insolvency.

2.15 The Adjudicating Officer decided the aforesaid complaint of the

respondent vide order dated 02.11.2021 with the directions as mentioned

in para 1 above.

2.16 The Real Estate Regulatory Authority, Gautam Budh Nagar has now

(a)

(b)

initiated recovery proceedings without conducting hearings under
Section-63. A notice of recovery dated 02.08.2022 has been received by
the Appellant Company from SDM, Dadri, Gautam Budhha Nagar.

The appellant has challenged the impugned order dated 02.11.2021,
passed by the Adjudicating Officer on the following grounds :

Because a bare perusal of the Impugned Order clearly reveals that the
same has been passed without appreciation of submitted documents
available on record and the same is based merely on surmises and
conjectures. While deciding the case, the terms and conditions &
submissions of the mutual settlement letter, provisional possession letter
and Request for Possession were totally discarded in a very callous
manner on the basis of fake, frivolous and hypothetical arguments

submitted by the Respondent.

Because the Adjudicating Officer has failed to appreciate the fact of the
mutual settlement entered between the parties under which the
Respondent was given possession of the allotted Flat. The case was
decided by the Adjudicating Officer as if no settlement had taken place

between the parties.

Because the Adjudicating Officer has failed to keep in mind while
passing the order that a buyer or any person cannot take benefit of two
contradictory situations simultaneously. The Respondent on the one hand
lured and pressurized the Appellant to enter into a settlement and on the
other hand after taking benefits (possession) under the said settlement,
filed the complaint demanding same reliefs in the complaint. Therefore, it
is a fit case where relief should have been awarded to the Respondent

only as per the terms of the mutual settlement.



(d)

)

(2)

(h)

(1)

Because the Adjudicating Officer failed to appreciate that the Respondent
is guilty of perjury with the Hon'ble Authority. The complaint was filed
after execution of the settlement and other documents, but this fact was
deliberately and intentionally concealed by the Respondent in his
submissions because it was clearly mentioned that the settlement is full
and final settlement and the Respondent would not claim anything in any
other forum. Since it is a case of perjury, the Respondent ought to have
been penalized with heavy cost and criminal proceedings by the Hon'ble
Authority which it failed to do so. On the other hand the Adjudicating

Officer allowed his frivolous complaint.

Because the Adjudicating Officer failed to note that the Appellant was
not at fault and the Respondent was under contractual obligation not to

raise settled dispute before any forum.

Because the Adjudicating Officer failed to consider that the Respondent
cannot be allowed to run away from his contractual obligation merely by
concealment and tricks and false & hypothetical statement that he entered
into the settlement because he had an apprehension of Appellant

company going into liquidation (insolvency).

Because the Adjudicating Officer while passing the Impugned Order
failed to give any benefit to the Appellant in delay of construction caused
by the stoppage of construction work in view of the Orders of Hon'ble
NGT and Supreme Court. The Impugned Order is, therefore, being unjust
and arbitrary is rendered liable to be set aside under the appropriate

orders of this Hon'ble Tribunal.

Because the Impugned Order has been passed in violation of the
principles of natural justice and is unfair, unjust and erroneous and has
been passed without due consideration to the terms and conditions as

agreed by the Parties under the Settlement Letter and Possession Letter.

Because the Adjudicating Officer has proceeded in the matter with
material irregularity without appreciating the purport of the documents on
record thus, causing severe miscarriage of justice to the Appellant. The
Impugned Order in this view of the matter is bad in law and is liable to be

set aside under the appropriate orders of this Hon'ble Tribunal.



)

(k)

D

Because the Adjudicating Officer whilst passing the Impugned Order, has
completely failed to appreciate and consider the objections raised by the
Appellant. The Impugned Order, in this view of the matter is bad in law
and is liable to be set aside under the appropriate orders of this Hon'ble

Appellate Tribunal.

Because the Adjudicating Officer whilst adjudicating upon the matter has
erred in law by misconstruing the facts of present matter. It is submitted
that the Impugned Order is based on irrelevant consideration and has
been passed dehors law and facts rendering the Impugned Order liable to

be set aside under the appropriate order of this Hon'ble Tribunal.

Because the U.P. Real Estate Regulatory Authority, Gautam Budh Nagar
has now initiated recovery proceedings without holding hearing under

Section-63.

(m) Because, the case in hand of the Appellant herein is prima facie very

5.

strong and the balance of convenience is in favor of the Appellant and
against the Respondents/Complainant and in the event the present Appeal
is disallowed the Appellant will suffer irreparable injury and loss which
cannot be compensated in terms of money, goodwill and reputation.
Hence, in view of the above, it is a fit case where the Hon'ble Tribunal

has to exercise its jurisdiction in setting aside the Impugned Order.
The appellant has sought the following reliefs:--

a. Allow the present appeal and set aside/modify the impugned order
dated 02.11.2021 passed by passed by Real Estate Regulatory
Authority, Gautam Budh Nagar in complaint Case No.
ADJ/NCR144/01/68893/2021 titled as "SUSHANT ARORA V/s
GULSHAN HOMZ PVT.LTD."

b. Stay the execution proceedings initiated against the Appellant by the
Real Estate Regulatory Authority, Gautam Budh Nagar.

c. Pass such other or further order(s) as this Hon'ble Tribunal may deem

fit and proper under the facts and circumstances of the present case.

Respondent has filed objections to the appeal which are as under :



5.1 The delay is of approximately a period of 14 months, and none of the

5.2

hurdles mentioned by the appellant were beyond the control of the

promoter/appellant.

The Hon’ble Apex Court in CIVIL APPEAL NO(S). 6745-6749 OF
2021 M/s Newtech Promoters and Developers 4 Pvt. Ltd. vs State of
U.P. & Ors., fairly observed that it is sole responsibility of the promoter
to get the project free from all the encumbrances and procuring all the
NOCs before the launch of any project and in this regard relevant portion

of the judgment is quoted below:

“The unqualified right of the allottee to seek refund referred
under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It
appears that the legislature has consciously provided this right of
refund on demand as an unconditional absolute right to the
allottee, if the promoter fails to give possession of the apartment,
plot or building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he 5 shall be entitled for
interest for the period of delay till handing over possession at the

rate prescribed.”

5.3 The allottee/respondent always insisted for the possession but since, the

same was not ready due to which the possession could not be taken at the
promised time. The allottee/respondent was forcefully made to sign the

documents, since without the same the possession was being denied.

5.4 The allottee/respondent was in absolute need of his flat since he was really

afraid of the prevailing situation of the real estate sectors and particularly
the appellant and the respondent was left with no choice rather to affix
his signatures on every document that was forwarded by the appellant

under the garb of the fact that all those documents simply relate to the



possession of his flat only and without these documents he will not be
able to receive possession of his flat. The so-called settlement letter was
signed by the respondent since he was left with no other choice as any
denial for signing the said letter would have resulted in further delay of

possession.

5.5 The respondent never approved on the facts mentioned by the appellant

that the he will never claim any compensation before any Hon’ble

Forum.

5.6 The respondent/allottee was in constant fear to lose his hard-earned money

5.7

invested in the flat in question, due to which he took possession of the

same.

The unregistered Settlement Letter dated 13.12.2020 was basically one
sided letter which was never concealed and was always present on

record.

5.8 The Learned Adjudicating Officer below has rightly passed the order

under challenge by keeping in consideration all the facts and materials

available on record.

5.9 The Adjudicating Officer had very well applied his mind and passed the

6.1

6.2

judgment dated 02.11.2021 while considering all the facts and material

on records.

In reply to the objection of the respondent, the promoter/appellant has
filed the reply denying the averments made by the respondent and
reiterating the averments made by the appellant in the memo of appeal.

The appellant further submitted that:

The ban on construction activities by Hon'ble Supreme Court and ban
on ground water extraction by Hon'ble NGT is for the larger public
interest and the said event adversely affected all the construction
activities in Delhi NCR region. Therefore, the delay of few months in

completion of project cannot be completely attributed to the appellant.

In order to harass the appellant the respondent filed the complaint
before the Learned Adjudicating Officer seeking the relief of delay
interest, despite of the fact that the respondent has entered into a

settlement deed with the appellant.



6.3

6.4

9.1

10

Had there has been coercion or duress of any kind on the
respondent/allottee then the respondent should have approached some
authority under relevant provisions of Indian Penal Code. However,
respondent/allottee chose to be mum and filed the complaint after a few

days of signing settlement deed.

The judgment passed by the Learned Adjudicating officer was beyond
its jurisdiction, since as per the provisions of section 18 the Learned
Adjudicating officer does not have the jurisdiction to grant delay

interest.

Heard Ms. Aahuti Agarwal, learned counsel for the appellant and Sri

Harish Pandey, learned counsel for the respondent.

In order to appreciate the controversy on the grounds, pleadings on
record and submissions of the learned counsel for the parties, we deem it

proper to frame the following question:--

Whether the Adjudicating Officer of the Regulatory
Authority is empowered to grant compensation in the form of
interest for delay in possession under Section 18(1) of the Act
2016 and whether it is the Regulatory Authority which has the
jurisdiction and competence to grant interest for every month
delay, till handing over of the possession at such rate as may

be prescribed?

Vide the aforesaid issue we are required to examine whether the Adjudicating
Officer of the Regulatory Authority is empowered to grant compensation in
the form of interest for delay in possession under Section 18(1) of the Act,
2016, where an allottee doesn’t intend to withdraw from the project and
chooses to continue with intention to seek possession/taken possession or in
such situation, it is the Regulatory Authority which has the jurisdiction and
competence to grant interest for every month delay, till handing over of the
possession at such rate as may be prescribed?

It is the settled position of law that any Authority/Tribunal or Court created
under a statute derive their powers from the Express provisions of the
Act/Statute. This issue has been exhaustively examined by the Constitution
Bench of Hon'ble Supreme Court in A. R. Antulay Vs. R. S. Nayak (1988)
2SCC 602, wherein the Hon'ble Supreme Court opined that the power to



9.2

9.3

9.4
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create and enlarge jurisdiction is legislative in nature and it is the settled
position in law that the jurisdiction of court comes solely from the law of the
land and cannot be exercised otherwise. Further, the jurisdiction can be
exercised only when provided for either in the Constitution or in the laws
made by the Legislature. The jurisdiction is thus the authority or power of the
court to deal with a matter and make an order carrying binding force in the
facts and the court cannot confer jurisdiction on itself, which is not provided
in law.
The Hon'ble Supreme Court while examining the meaning of the “Express
proviso” in the case of R. S. Nayak Vs. A. R. Antulay AIR 1984 SC 684
pleased to observe that any provision expressly set out, or in relation to the
statues means provision expressly written. The relevant para of the report is
being reproduced as follows:-
...... If words of the Statute are clear and unambiguous, it is the
plainest duty of the Court to give effect to the natural meaning of
the words used in the provision. The question of construction
arises only in the event of an ambiguity or the plain meaning of
the words used in the Statute would be self-defeating."
The Hon'ble Supreme Court again in Grasim Industries Ltd. Vs. Collector
of Custom, Bombay, (2002) 4SCC 297, pleased to observe:-
“where the words are clear and there is no obscurity, and there is
no ambiguity and the intention of the legislature is clearly
conveyed, there is no scope for the Court to take upon itself the
task of amending or altering the statutory provisions”
While dealing with the issue of Jurisdiction and Powers of
Authority/Tribunal, Hon'ble Supreme Court in Rajive Hitender Pathak and
Ors. Vs Achyut Kashinath Karekar and Ors. (2011) 9SCC 541 vide para
34, pleased to hold that:-
“on a careful analysis of the provisions of the Act, it is abundantly
clear that the Tribunals are creatures of the statute and derive
their power from the express provisions of the statute. The District
Forum and the State Commission have not been given any powers
to set aside ex-parte orders and the powers of review and the
powers which have not been expressly given by the statute cannot

be exercised.”



9.5

9.6

9.7

12

The Hon'ble Supreme Court while examining the issue of jurisdiction and
flow of jurisdiction in Smt. Shrishti Dhawan Vs. M/s Shaw Brothers
(1992) 1 SCC 534 pleased to observe as follows:-
“What, then, is an error in respect of jurisdictional fact? A
jurisdictional fact is one on existence or non-existence of which
depends assumption or refusal to assume jurisdiction by a Court,
tribunal or an authority. In Black's Legal Dictionary it is
explained as a fact which must exist before a court can properly
assume jurisdiction of a particular case. Mistake of fact in
relation to jurisdiction is an error of jurisdictional fact. No
Statutory authority or tribunal can assume jurisdiction in respect
of subject matter which the statute does not confer on it and if by
deciding erroneously the fact on which jurisdiction depends the
court or tribunal exercises the jurisdiction then the order is
vitiated. Error of jurisdictional fact renders the order ultra vires
and bad.”
In light of the judgment of Hon’ble Supreme Court in Smt. Shrishti Dhawan
vs M/S. Shaw Brothers (1992) 1 SCC 534 it is a settled Law that no
statutory authority or tribunal can assume jurisdiction in respect of
subject matter which the statute does not confer on it and if by deciding
erroneously the fact on which jurisdiction depends the court or tribunal
exercises the jurisdiction then the order is vitiated.
Now considering the fact that the RERA and this Tribunal are creatures of
statute and derive express powers from the provisions of the Real Estate
(Regulation and Development) Act, 2016 and the issue regarding the return of
the amount and compensation has been prescribed under Section 18 of the
Act, 2016, therefore, we deem it proper to examine first the provisions of

Section 18, which reads as follows:-

“Section 18- Return of amount and compensation — (1) If the
promoter fails to complete or is unable to give possession

of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified

therein; or
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(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration

under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as
may be prescribed in this behalf including compensation in

the manner as provided under this Act :

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, tll the
handing over of the possession, at such rate as may be

prescribed.

(2) The promoter shall compensate the allottees in case of
any loss caused to him due to defective title of the land, on
which the project is being developed or has been
developed, in the manner as provided under this Act, and
the claim for compensation under this sub-section shall not
be barred by limitation provided under any law for the time

being in force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations
made there under or in accordance with the terms and
conditions of the agreement for sale, he shall be liable to
pay such compensation to the allottees, in the manner as

provided under this Act.

9.8  The provisions of Section 18(1) acclaimed two rights of the Allottee in cases
where there is a delay in handing over of the possession by the promoter of

the allotted unit in accordance with the terms of agreement for sale:—

A. When an Allottee wishes to withdraw from the project due to delay

in handing over of the possession, on demand the Allottee shall be
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refunded the entire deposited amount along with the interest at such
rate as may be prescribed in this behalf including compensation in
the manner as provided under this Act. Hence when an Allottee
withdrew from the project he has the right to receive his deposited
amount with interest at such rate as may be prescribed in the rules
including compensation in the manner prescribed in the Act. Thus an
Allottee can Receive “interest” and “COMPENSATION” both from

the promoter alongwith the deposited amount.

. When the Allottee decides to stay in the project even due to delay in

handing over of the possession, allottee shall be paid, by the
promoter, interest for every month of delay, till the handing over of
the possession, at such rate as may be prescribed. In this case an
Allottee is entitled for interest for every month of delay till the
handing over of the possession, at such rate as may be prescribed

only.

If we closely examine the above two provisions, it comes out that in a case
where the Allottee exits the projects, the Act expressly provides INTEREST
AND COMPENSATION both, but in cases where the Allottee tends to stay
in the project the Allottee is only entitled for interest of every monthtill the
handing over of the possession. Thus the intention of the legislature was to
provide Compensation only to those Allottees who exit the project and not

to those who tends to stay in theproject.

9.10 Now if we study the section 18 as a whole, the following are the express

provisions for providing compensation to an Allottee under section 18:-

A. Where the Allottee wishes to withdraw from the project, without

prejudice to any other remedy available, on demand he shall be
liable to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act.

. The promoter shall compensate the allottees in case of any loss

caused to him due to defective title of the land, on which the project
is being developed or has been developed, in the manner asprovided

under the Act.
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C. If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made there under or
in accordance with the terms and conditions of the agreement for
sale, he shall be liable to pay such compensation to the allottees, in

the manneras provided under this Act.

As per the provisions of Section 18, compensation can be sought by an
Allottee in case of defective title of the land, and also if the promoter fails
to discharge any other obligations imposed on him under this Act or the
rules or regulations made there under or in accordance with

the terms and conditions of the agreement for sale.

The word “Any Other” signifies beside these, meaning thereby that apart
from the delay in possession, any other breach of the terms & conditions of
the Agreement to sell or breach of the obligations imposed on him by the
provisions of the Act or Rules shall also be liable to compensate the

Allottee.

If we critically analyze the section, we will find that the word

‘compensation’ has been used in every sub-section covering almost all the

scenario except the word compensation has not been used in the case where
Allottee decides to stay in the project even due to delay in handing over of
the possession and allottee shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as may

be prescribed only.

The intention of the legislature was to provide Compensation only to those
Allottees who exit the project and also regarding defective title and breach
of agreement to sale and obligations imposed on, by the Act and Rules, but
not to those who wishes to stay in the project, for them beside the other
provision of compensation in term of defective title and breach of agreement
to sale as well as obligations imposed on by the Act and Rules is applicable,
but in case of delay in handing over of possession ,the Allottee is entitled for
only INTEREST at a prescribed rate and not “compensation‘ as the Suffix

“including compensation” has not been provided by the Act.

Thus the intention of the legislature was clear in providing the compensation

of delay to only those who exit the project and not to those who wishes to
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stay in the project.

9.16 For awarding compensation under the Act 2016, Section 71 and Section 72
were enacted by the legislature. The provisions of Sections 71 and 72 read

as under:-

71. Power to adjudicate.—(1) For the purpose of adjudging
compensation under sections 12, 14, 18 and section 19, the
Authority shall appoint, in consultation with the appropriate
Government, one or more judicial officer as deemed necessary,
who is or has been a District Judge to be an adjudicating officer for
holding an inquiry in the prescribed manner, after giving any
person concerned a reasonable opportunity of being heard:
Provided that any person whose complaint in respect of matters
covered under sections 12, 14, 18 and section 19 is pending before
the Consumer Disputes Redressal Forum or the Consumer Disputes
Redressal Commission or the National Consumer Redressal
Commission, established under section 9 of the Consumer
Protection Act, 1986 (68 of 1986), on or before the commencement
of this Act, he may, with the permission of such Forum or
Commission, as the case may be, withdraw the complaint pending
before it and file an application before the adjudicating officer
under this Act. (2) The application for adjudging compensation
under sub-section (1), shall be dealt with by the adjudicating officer
as expeditiously as possible and dispose of the same within a
period of sixty days from the date of receipt of the application:
Provided that where any such application could not be disposed
of within the said period of sixty days, the adjudicating officer
shall record his reasons in writing for not disposing of the
application within that period. (3) While holding an inquiry the
adjudicating officer shall have power to summon and enforce the
attendance of any person acquainted with the facts and
circumstances of the case to give evidence or to produce any
document which in the opinion of the adjudicating officer, may be
useful for or relevant to the subject matter of the inquiry and if, on
such inquiry, he is satisfied that the person has failed to comply

with the provisions of any of the sections specified in sub-section



17

(1), he may direct to_pay such compensation or_interest, as the

case any be, as he thinks fit in accordance with the provisions of

any of those sections.

72. Factors to be taken into account by the adjudicating

officer.—While adjudging the quantum of compensation or

interest, as the case may be, under section 71, the adjudicating
officer shall have due regard to the following factors, namely.— (a)
the amount of disproportionate gain or unfair advantage, wherever
quantifiable, made as a result of the default, (b) the amount of loss
caused as a result of the default; (c) the repetitive nature of the
default; (d) such other factors which the adjudicating officer

considers necessary to the case in furtherance of justice.

9.17 For adjudging Compensation the Authority shall appoint a Judicial officer
who shall adjudicate Compensation under sections 12,14,18,19 of the Act.

The salient features of sections 71 and 72 are hereunder:-

A. The officer who is designated for adjudging compensation shall be
judicial officer.

B. The Jurisdiction of the officer shall be confined only to section
12,14,18,19 of the Act.

C.  While adjudging the quantum of compensation or interest, as the

case may be, under section 71, the adjudicating officer shall
have due regard to the following factors, namely.—

(a) the amount of disproportionate gain or unfair advantage,
wherever quantifiable, made as a result of the default; (b) the
amount of loss caused as a result of the default; (c) the repetitive
nature of the default; (d) such other factors which the
adjudicating officer considers necessary to the case in

furtherance of justice.

D.  he may only direct to pay such compensation or interest, as the

case may be, as he thinks fit.

9.18 On examining the provisions of Section 72 with the provision of Section 18

the position emerges as under:-

A. The interest in both the sections are distant, as in section 18 the
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interest is coupled with the suffix at such rate as may be
prescribed, but not in section 72, meaning thereby the
Adjudicating Officer is not bound by the rate of interest as may
be prescribed and he is free to quantify the compensation or
interest according to the facts and circumstances of a case and

the evidences produced.

B. The calculation of interest in section 18 is dependent on the rate
prescribed, which is static and the period of delay, but in section
72 there are 4 factors which are to be mandatorily kept in mind by

the Adjudicating Officer.

C. Numerous reliefs can be claimed under section 18 from the
Authority, whereas in section 71 and 72 the Adjudicating Officer
may only direct to pay such compensation or interest, as the case

may be, as he thinks fit.

9.19 The Hon’ble Supreme court in the case of M/s. NEWTECH
PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P.
and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while
dealing with the jurisdiction of the Authority and the Adjudicating officer
under the provision of the Real Estate (Regulation and Development) Act,

2016 has framed a question as follows:-

“l. Whether the authority has jurisdiction to direct return/refund of
the amount to the allottee under Sections 12, 14, 18 and 19 of the
Act or the jurisdiction exclusively lies with the adjudicating officer

under Section 71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held that:
“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated
with the regulatory authority and adjudicating officer, what finally
culls out is that although the Act indicates the distinct expressions
like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount, or

directing payment of interest for delayed delivery of possession, or

penalty and interest thereon, it is the regulatory authority which
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has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of seeking
the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. If the adjudication under
Sections 12, 14, 18 and 19 other than compensation as envisaged, if
extended to the adjudicating officer as prayed that, in our view,
may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and that
would be against themandate of the Act 2016

9.20 On examination of the above finding of the Hon’ble Apex Court with the

9.21

9.22

provision of the section 18 of the Act 2016, 1t is clear that when the Allottee
decides to stay in the project even due to delay in handing over of the
possession, allottee shall be paid, by the promote}, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed, meaning thereby in this situation the Allottee is entitled for
interest for every month of delay till the handing over of the possession, at
such rate as may be prescribed, and not “compensation” as the Suffix
“including compensation” in case of seeking refund due to delay beyond the

period prescribed in the agreement .

The scheme of the provisions of Section 18 of the Act 2016 clearly provides
that in cases where the Allottee intends to stay in the project, the Allottee is
entitled only for interest as per the rate prescribed and its jurisdiction of
determination lies in the regulatory authority and not with Adjudicating
Officer, and hence the Adjudicating Officer cannot grant interest as
compensation, because the Statute does not provide any scope of

compensation in such situation.

For the sake of convenience and in order to appreciate the action to be taken
in case of violation of the provisions of Sections 12, 14, 18 and 19 and
competent/jurisdiction  to  take  action by  the  Regulatory
Authorities/Adjudicating Officer, we deem it proper to draw chart/table as

under:-
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SECTION/ SUB-SECTION ACTION ON VIOLATION | JURISDICTION
12.  Obligations of promoter
regarding  veracity of  the
advertisement or prospectus.
Where any person makes an | a. | If any person/allottee sustains | Adjudicating
advance or a deposit on the basis of any loss or damage by reason | Officer.
the. informati'on contained in the of any incorrect, false
notice advertisement or prospectus, .
or on the basis of any model statemfe nt  made in - the
apartment, plot or building, as the advertisement/brochure,  etc.
case may be, and sustains any loss he shall be compensated by
or damageby reason of any the promoter.
incorrect, false statement included
therein, he shall be compensated by
the promoter in the manner as
provided under this Act:
Provided that if the person affected | a. | If the person affected by such | Authority
by such incorrect, false statement incorrect, false  statement
contained in the notice, intends to withdraw from the
advertisement or prospectus, or the proposed project, he shall be
model apartment, plot or building, as returned his entire investment
the case may be, intends to along with interest at such rate
withdraw from the proposed project, as may be prescribed. As far
he shall be returned his entire as return of entire investment
investment along with interest at and interest at such rate as
such rate as may be prescribed prescribed is  concerned
and the compensation in the nothing is to be adjudged. It is
manner provided under this Act. a plain and simple relief
available to allottee and
promoter is obligated to
return the investment
alongwith interest as
prescribed and Authority is
well within its power under
section 34(f) to ensure
compliance of the
obligations cast upon the
Promoter.
b. | The  person  shall  be | Adjudicating
compensated in the manner | Officer
provided under this Act. If a
person makes an application
for compensation it shall be
decided by the adjudicating
officer.
14. Adherence to sanctioned plans
and project specifications by the
promoter.
(1) The proposed project shall be | a. | An allottee can file a | Authority

developed and completed by the
promoter in accordance with the
sanctioned plans, layout plans and
specifications as approved by the
competent authorities.

complaint with the Authority
in case the promoter violates
the provisions of sub-section
(1). The Authority can issue
directions to the promoter
under section 37 read with
section 34 (f) to adhere to the
sanctioned plans and
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specifications. The Authority
can impose penalty under
section 61 and/or section 63 if
the promoter does not comply
with the directions of the
Authority.

2) Notwithstanding anything
contained in any law, contract or
agreement, after the sanctioned
plans, layout plans and specifications
and the nature of the fixtures,
fittings, amenities and common
arecas, of the apartment, plot or
building, as the case may be, as
approved by the competent authority,
are disclosed or furnished to the
person who agree to take one or
more of the said apartment, plot or
building, as the case may be, the
promoter shall not make....

(i) any additions and alterations in
the sanctioned plans, layout plans
and specifications and the nature of
fixtures, fittings and amenities
described therein in respect of the
apartment, plot or building, as the
case may be, which are agreed to be
taken, without the previous consent
of that person:

Provided that the promoter may
make such minor additions or
alterations as may be required by the
allottee, or such minor changes or
alterations as may be necessary due
to architectural and structural reasons

The promoter, under section

11 (3) has obligation to
provide to the allottee
information relating to

sanctioned plans, layout plans
along with the specifications,
approved by the competent
authority. At the same time the
allottee is entitled to obtain the
information relating to
sanctioned plans, layout plans
along with the specifications,
approved by the competent
authority and  such  other
information as provided in this
Act or the rules and
regulations made thereunder
or the agreement for sale
signed with the promoter [as
per  provisions of  section
19(1)].

In case such information is
not provided by the
promoter, allottee may
approach the Authority
for directions to the
promoter for compliance of
the obligations cast wupon
him. The  Authority  may
issue such directions to the
promoter using its powers
under section 37 read with
section 34 (f).The Authority
can impose penalty under
section 61 and/or section 63 if
the promoter does not comply
with the directions of the
Authority.

In case of violation of this
clause, allottee may approach
Authority. The Authority may
issue such directions to the
promoter using its powers
under section 37 read with
section 34 (f). The Authority
can impose penalty under
section 61 and/or section 63 if
the promoter does not comply
with the directions of the
Authority.

Authority

Authority
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duly recommended and verified by
an authorised Architect or Engineer
after proper  declaration and
intimation to the allottee.

Explanation-For the purpose of this
clause, "minor  additions  or
alterations"  excludes  structural
change including an addition to the
area or change in height, or the
removal of part of a building, or any
change to the structure, such as the
construction or removal or cutting
into of any wall or a part of a wall,
partition, column, beam, joist, floor
including a mezzanine floor or other
support, or a change to or closing of
any required means of access ingress
or egress or a change to the fixtures
or equipment, etc.

(i1) any other alterations or additions
in the sanctioned plans, layout plans
and specifications of the buildings or
the common areas within the project
without the previous written consent
of at least two- thirds of the allottees,
other than the promoter, who have
agreed to take apartments in such
building.

Explanation. -For the purpose of this
clause, the allottee, irrespective of
the number of apartments or plots, as
the case may be, booked by him or
booked in the name of his family, or
in the case of other persons such as
companies or firms or any
association of individuals, etc., by
whatever name called, booked in its
name or booked in the name of its
associated  entities or related
enterprises, shall be considered as
one allottee only.

(3) In case any structural defect or
any other defect in workmanship,
quality or provision of services or
any other obligations of the promoter
as per the agreement for sale relating
to such development is brought to
the notice of the promoter within a
period of five years by the allottee
from the date of handing over
possession, it shall be the duty of the
promoter to rectify such defects
without further charge, within thirty
days, and in the event of promoter's
failure to rectify such defects within

This sub-section is in two

parts:-
The first part deals with
rectification  of  structural

defect or any other defect in
workmanship,  quality  of
services or any  other
obligations of the promoter as
per the agreement for sale
relating to such development
is brought to the notice of the
promoter within a period of
five years by the allottee from

Authority
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such time, the aggrieved allottees
shall be entitled to receive
appropriate compensation in the
manner as provided under this Act

the date of handing over
possession, it shall be the duty
of the promoter to rectify such
defects without further charge,
within thirty days.

In case this obligation is not
fulfilled by the promoter, the
allottee may approach
Authority for issuing direction
for rectification of the defect.
In the event of failure to
implement directions of the
Authority, penal proceedings
may be initiated against it.

The second part of this sub-
section deals with entitlement
of allottee to  receive
appropriate compensation. In
the event of promoter's failure
to rectify such defects within

such time, the aggrieved
allottees shall be entitled to
receive appropriate

compensation in the manner
as provided under this Act.

Adjudicating
Officer

18. Return of
compensation.

amount and

(1) If the promoter fails to complete
or is unable to give possession of an
apartment, plot or building, -

(a) in accordance with the terms of
the agreement for sale or, as the case
may be, duly completed by the date
specified therein; or

(b) due to discontinuance of his
business as a developer on account
of suspension or revocation of the
registration under this Act or for any
other reason,

he shall be liable on demand to the
allottees, in case the allottee wishes
to withdraw from the project,
without prejudice to any other
remedy available, to return the
amount received by him in respect of
that apartment, plot, building, as the
case may be, with interest at such
rate as may be prescribed in this

his/her
money back with interest and
same is not returned then he

If allottee demands

may approach the Authority
for issuing directions to the
promoter (for which the
promoter is obliged) to return
the amount received by it in
respect of that apartment, plot,
building, as the case may be,
with interest at such rate as
may be prescribed and in case
promoter fails to fulfill its
obligation and comply
Authority's directions, penal
consequences shall follow.

The allottee is also entitled for
compensation in the manner as
provided under this Act and
for this he has to file an
application before the
Adjudicating officer for
adjudging compensation.

Authority

Adjudicating
Officer
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behalf including compensation in the
manner as provided under this Act:

Provided that where an allottee does
not intend to withdraw from the
project, he shall be paid, by the
promoter, interest for every month of
delay, till the handing over of the
possession, at such rate as may be
prescribed.

(2) The promoter shall compensate
the allottees in case of any loss
caused to him due to defective title
of the land, on which the project is
being developed or has been
developed, in the manner as provided
under this Act, and the claim for
compensation under this sub-section
shall not be barred by limitation
provided under any law for the time
being in force.

This is again an obligation on
the promoter where an allottee
does not intend to withdraw
from the project, he shall be
paid, by the promoter. (There
is no provision for
compensation in this clause.)

This provision relates to
compensation, if an
application is made by the
allottee in regard to loss
suffered by him due to

defective title of land.

Authority

Adjudicating
Officer

(3) If the promoter fails to discharge
any other obligations imposed on
him under this Act or the rules or
regulations made thereunder or in
accordance with the terms and
conditions of the agreement for sale,
he shall be liable to pay such
compensation to the allottees, in
the manner as provided under this
Act

This sub-section generally
obliges the promoter to pay
compensation in case of
failure to discharge any other
liability under this Act, that is
liabilities other than those
listed under section 18 herein
above or under section 12 or
section 14 or section 19. This
means that this clause
of section 18 applies to all
types of failures on part of the
promoter to discharge any of
the obligations under the Act.

If a promoter fails to discharge
any other obligation
imposed upon it under this Act
or  the Rules & Regulations
made thereunder or even in
accordance with the
agreement for sale, it shall be
liable to pay compensation to
the allottee in the manner as
provided under the Act.

Adjudicating
Officer.

19. Rights and duties of allottees.

(1) The allottee shall be entitled to
obtain the information relating to
sanctioned plans, layout plans along
with the specifications, approved by
the competent authority and such
other information as provided in this
Act or the rules and regulations made
thereunder or the agreement for sale
signed with the promoter.

In case the allottee fails to
receive from the promoter the
information as mentioned in
this sub-section, the allottee
may approach the Authority to
issue necessary directions to
the promoter to provide the
necessary information which
the allottee is entitled to
receive. The  Authority can
issue appropriate directions to
the promoter under section 37

Authority
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read with section 34 (f). The
Authority may initiate penal
proceedings against the
promoter for non-compliance
of itsdirections under the
provisions of section 38/61/63
of the Act.

(2) The allottee shall be entitled to
know stage-wise time schedule of
completion of the project, including
the provisions for water, sanitation,
electricity and other amenities and
services as agreed to between the
promoter and the allottee in
accordance with the terms and
conditions of the agreement for sale.

In case the allottee fails to
receive from the promoter the
information as mentioned in
this sub-section, the allottee
may approach the Authority to
issue necessary directions to
the promoter to provide the
necessary information which
the allottee is entitled to
receive. The Authority can
issue appropriate directions to
the promoter under section 37
read with section 34 (f). The
Authority may initiate penal
proceedings  against  the
promoter for non-compliance
of its directions under the
provisions of section 38/61/63
of the Act.

Authority

(3) The allottee shall be entitled to
claim the possession of apartment,
plot or building, as the case may be,
and the association of allottees shall
be entitled to claim the possession of
the common areas, as per the
declaration given by the promoter
under sub-clause (C) of clause (1) of
sub-section (2) of section 4.

In case the allottee or
association of allottees is not
given possession of apartment,
plot or building, or the
association is not given
possession of the common
areas, the aggrieved allottee or
the association, as the case
may be, may approach
Authority for issuing
necessary directions to the
promoter which are binding
onit. The  Authority may
initiate penal proceedings
against the promoter for non-
compliance of its directions
under the provisions of section
38/61/63 of the Act.

Authority

(4) The allottee shall be entitled to
claim the refund of amount paid
along with interest at such rate as
may be prescribed and compensation
in the manner as provided under this
Act, from the promoter, if the
promoter fails to comply or is unable
to give possession of the apartment,
plot or building, as the case may be,
in accordance with the terms of
agreement for sale or due to
discontinuance of his business as a
developer on account of suspension
or revocation of his registration
under the provisions of this Act or
made

the rules or regulations

The provisions of section 19
(4) are the same as of section
18 (1) relating to return of
investment of the allottee with
prescribed rate of interest and
also payment of compensation
by the promoter although
phrased in a different manner.

The allottee can  approach
the Authority for  relief of
refund which is empowered to

decide the complaint of
allottee ~ for  return  of
investment with prescribed

interest. If the promoter does
not comply with the order of
the Authority in this regard,

Authority
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thereunder.

the Authority can issue a
recovery certificate for
realizing the payable amount
from the promoter as arrears
of land revenue.

The allottee may also file a
complaint for compensation
before the Adjudicating
Officer which is the same
relief as provided under
Section 18(1).

Adjudicating
Officer

(5) The allottee shall be entitled to
have the necessary documents and
plans, including that of common
areas, after handing over the physical
possession of the apartment or plot
or building as the case may be, by
the promoter.

In case the allottee is not able
to get necessary documents
and plans after getting the
physical possession of the real
estate project for which the
allottee is entitled, he may
approach the Authority for
issuing directions to the
promoter for providing the
documents mentioned in this
sub section.

The Authority may initiate
penal proceedings against the
promoter for non-compliance
of its directions under the
provisions of section 38/61/63
of the Act.

Authority

(6) Every allottee, who has entered
into an agreement or sale to take an
apartment, plot or building as the
case may be, under section 13, shall
be responsible to make necessary
payments in the manner and within
the time as specified in the said
agreement for sale and shall pay at
the proper time and place, the share
of the registration charges, municipal
taxes, water and electricity charges,
maintenance charges, ground rent,
and other charges, if any.

If allottee fails to make
necessary payments as
mentioned in this subsection,
the promoter may approach
the Authority for issuing
directions to the allottee to do
the needful. The directions of
the Authority shall be binding
on the allottee.

The Authority may initiate
penal proceedings against the
allottee for non-compliance of
its directions under the
provisions of section 38/67 of
the Act.

Authority

(7) The allottee shall be liable to pay
interest, at such rate as may be
prescribed, for any delay in payment
towards any amount or charges to be
paid under sub-section (6).

This sub-section
obliges the allottee to pay
interest as prescribed in
the Rules for any delay in
payments.

In case of failure to make such
payment, the promoter may
proceed as per the
agreement for sale read with
provisions of the Act and
Rules and may also approach
the authority for issuing
directions to the allottee.

The Authority may initiate
penal proceedings against the
allottee for non-compliance of
its  directions under the
provisions of section 38/67 of
the Act.

Authority

(8) The obligations of the allottee
under sub-section (6) and the

The liability of allottee u/S
19(6) & (7) may be reduced

No complaint lies
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liability towards interest under sub-
section (7) may be reduced when
mutually agreed to between the
promoter and such allottee.

with mutual
agreement/settlement.

(9) Every allottee of the apartment,
plot or building as the case may be,
shall  participate  towards the
formation of an association or
society or cooperative society of the
allottees, or a federation of the same.

The promoter may approach
the Authority for appropriate
directions to the allottee in
case he does not abide by the
provisions of this clause.

The Authority may initiate
penal proceedings against the
allottee for non-compliance of
its  directions under the
provisions of section 38/67 of
the Act.

Authority

(10) Every allottee shall take
physical possession of the apartment,
plot or building as the case may be,
within a period of two months of the
OC issued for the said apartment,
plot or building, as the case may be.

The promoter may approach
the Authority for directions to
the allottee for compliance of
the obligation cast upon him
as mentioned in this sub-
section. The Authority may
initiate penal proceedings
against the allottee for non-
compliance of its directions
under the provisions of section
38/67 of the Act.

Authority

(11) Every allottee shall participate
towards  registration  of  the
conveyance deed of the apartment,
plot or building, as the case may be,
as provided under sub-section (1) of
Section 17 of this Act.

The promoter may approach
the Authority for appropriate
directions to the allottee in
case he does not abide by the
provisions of this clause.

The Authority may initiate
penal proceedings against the
allottee for non-compliance of
its  directions under the
provisions of section 38/67 of
the Act.\

Authority

S.12,14,18 & 19

The Adjudicating Officer has
the  power to  award
compensation under section
18(3)in pursuance to the
provisions of sections 71 &
72 in the conditions other than
those specified in sections
18(1)&(2), if any promoter
fails to discharge any other
obligation imposed on it under
the Act or the rules or
regulations made thereunder
or in accordance with the
terms and conditions of the
agreement for sale, (it shall be
liable to pay such
compensation to the allottees,
in the manner as provided in
Section 18(3), which covers
adjudication of compensation
under Section 12, 14 & 19.)

Adjudicating
Officer

SECTION/SUB-
SECTION/RULE

ACTION FOR
ENFORCEMENT OF
ORDER

JURISDICTION

S 40 (1)- Recovery of amounts
payable by a promoter to an
allottee

(1) If a promoter or an allottee or a

Section 40 sub-section (1) has
three tracks:

Order of the Authority, order of the
Adjudicating Officer and the order

Depending on the
order:
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real estate agent, as the case may be,
fails to pay any interest or penalty or
compensation imposed on him, by
the adjudicating officer or the
Regulatory  Authority or the
Appellate Authority, as the case may
be, under this Act or the rules
and regulations made thereunder, it
shall be recoverable from such
promoter or allottee or real estate
agent, in such manner as may be
prescribed as an arrears of land
revenue.

Rule 23. Subject to the provisions of
sub-section (1) of section 40, the
recovery of the amounts due as
arrears of land revenue shall be
carried out in the manner provided in
local laws.

of the Appellate Tribunal.

If the promoter does not return the
amount payable to the
allottee within the time specified
in such order, the same can be
recovered from the promoter as
arrears of land by issuing a
recovery  certificate  to  the
concerned Collector in the matter.
The allottee has to move an
application for the enforcement of
the said order using the facility
provided by the Authority or the
Appellate Tribunal, as the case
may be.

Appellate Tribunal may direct that
recovery certificate in pursuance
of its order shall be issued by the
Authority or the Adjudicating
Officer, as the case may be.

Authority
Or

Appellate Tribunal

S 40 (2). Enforcement of orders
other than money orders:

If any adjudicating officer or the
Regulatory  Authority or the
Appellate Tribunal, as the case may
be, issues any order or directs any
person to do any act, or refrain from
doing any act, which it is empowered
to do under this Act or the rules or
regulations made thereunder, then in
case of failure by any person to
comply with such order or direction,
the same shall be enforced, in such
manner as may be prescribed.

Rule 24. For the purpose of sub-
section (2) of section 40, every order
passed by the adjudicating officer,
regulatory authority or Appellate
Tribunal, as the case may be, under
the Act or the rules and regulations
made thereunder, shall be enforced
by the adjudicating  officer,
regulatory authority or the Appellate
Tribunal in the same manner as if it
were a decree or order made by the
principal civil court in a suit pending
therein and it shall be lawful for the
adjudicating  officer, regulatory
authority or Appellate Tribunal, as
the case may be, in the event of its
inability to execute the order, send
such order to the principal civil
court, to execute such order either
within the local limits of whose
jurisdiction the real estate project is
located or in the principal civil court
within the local limits of whose
jurisdiction the person against whom
the order is being issued, actually
and voluntarily resides, or carries on
business, or personally works for
gain.

The provisions of section 40 sub-
section (2 ) and rule 24 have three
tracks:

The Authority, the Adjudicating
Officer and the Appellate
Tribunal are empowered to enforce
their orders or directions in the
same manner as if these are
decrees of a Principal Civil Court
in a suit pending before it.

The allottee/complainant has to
move an application for
enforcement of the order under
question before the Authority or
the Adjudicating Officer or the
Appellate Tribunal, as the case
may be

Authority
Or

Adjudicating
Officer

Or

Appellate Tribunal
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It is to be noted that discretionary powers also vest with the Adjudicating

officer as he candirect to grant compensation as “HE THINKS FIT” after the
enquiry, in conformity with the provisions of Section 72 meaning thereby that
he has the power to “ACCEPT OR REJECT” the claim of the Allottee after
an enquiry, but no such powers lie with the Authority in granting interest for

delayed period.

It 1s admitted fact that the allottee did not opt to exit from the project. The
allottee got possession of the allotted flat on 13.12.2020 under mutual
settlement. The Adjudicating Officer has granted interest for the delay in the
form of compensation. As per proviso to Section 18 if allottee intends to
continue with the project and/or has taken possession, the Regulatory
Authority has jurisdiction to grant interest. However, an allottee is entitled
for compensation for issues in pursuance to the provisions of Section 18(3),

meaning thereby except the delay in possession.

On the basis of the aforesaid analysis, we are of the considered view that the
Adjudicating Officer has no jurisdiction to grant interest in the form of
compensation to an allottee who does not want to exit the project or execute a
conveyance deed as well as take possession and it is the Regulatory Authority
which is competent and has jurisdiction to examine the delay and direct for
payment of interest for every month of delay till handing over of the
possession at such rate as may be prescribed. The question is answered

accordingly.

It is a admitted fact that the allottee did not opt to exit from the project. The
allottee got possession of the allotted flat on 13.12.2020 under mutual
settlement. The Adjudicating Officer has granted interest for the delay in the

form of compensation without jurisdiction.

In view of the above analysis, we are of the considered view that the order
dated 02.11.2021 passed by the Adjudicating Officer in Complaint No.
ADJ/NCR144/01/68893/2021 (Sushant Arora Vs. Gulshan Homz Pvt. Ltd.) is
not sustainable in the eyes of law. Accordingly, the appeal is allowed and

the impugned order dated 02.11.2021 is hereby set aside.

It is open for the complainant/respondent to approach the concerned
Regulatory Authority seeking interest for delay in possession in accordance

with law, if so advised.
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Now the issue to be decided is as to what should be done of the pre-deposit

made by the appellant/promoter in compliance of the provisions of Section

43(5) of the Act.

The functioning of the Tribunal became paperless from January 2022, but the
system for depositing payment through online mode by the litigants under
different heads could not be made operational and the same was to be
deposited by the litigants in the shape of Bank Draft, but subsequently NIC
and State Bank of India succeeded in providing solution for making payment
under all the heads through online mode and the State Bank of India also
agreed to convert the amount deposited by the promoter under Section 43(5)
of the Act into fixed deposit indicating complaint number, appeal number etc.
within 24 hours for a period of 60 days with auto renewal thereafter, so that
after decision in the appeal the amount be released as per direction of the

Tribunal along with accrued interest on the said fixed deposit.

Discussion was made with the officials of the State Bank of India regarding
providing benefit of interest on the deposited amount in the pending appeals.
SBI also agreed to convert the amount deposited in different appeals, on the
details provided by the Tribunal, into Fixed Deposits for a period of 60 days
with auto renewal thereafter in the pending appeals. Accordingly, in all the
pending appeals of the promoters, the amount deposited in pursuance to the
provisions of Section 43(5) of the Act has been converted in fixed deposit in

the month of June, 2023.

The appellant is directed to file an application before the Registrar of the
Tribunal giving proof of the amount deposited u/S 43(5) of the Act
alongwith bank account details and IFSC Code in which the applicant wants
the amount to be transmitted through RTGS by the Tribunal.

On receipt of the application for release of the amount deposited by the
applicant u/S 43(5) of the Act, the Registry is directed to take steps for
redemption of the amount of the fixed deposit in the instant appeal, thereafter
the same will be released through RTGS in the account mentioned in the said

application.

It will be the liability of the beneficiary to pay the income tax on the interest

earned on the deposited amount, if any.
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19. No order as to costs.

Dated: 26.09. 2024. (Rameshwar Singh) (Sanjai Khare)
Shakir



