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6. APPEAL No. 566/2022
Mahesh Garg . Appellant
Versus
M/s Vardhman Infra Developers Pvt. Ltd. ~ ........... Respondent
With
7. APPEAL No. 567/2022
Devendra Kumar Dixit ... Appellant
Versus
M/s Vardhman Infra Developers Pvt. Ltd. ~ ........... Respondent
With
8. APPEAL No. 593/2022
Sahukari Bhagyavata ... Appellant
Versus
M/s Vardhman Infra Developers Pvt. Ltd. ~ ........... Respondent
And
9. APPEAL No. 594/2022
Lt Col Nitin Sachdeva ... Appellant
Versus
M/s Vardhman Infra Developers Pvt. Ltd. ~ ........... Respondent
koo skok

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Kamal Kant Jain, Technical Member

1. Heard Sri Rishindra Vikram Singh, learned counsel for the appellant
and Sri Abhishek Dwivedi, learned counsel for the respondent.

2. Sri Rishindra Vikram Singh, learned counsel for the appellant
submitted that in the relief clause of memo of appeal various reliefs
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have been prayed which were initially not in the complaint filed by
the appellant before the Regulatory Authority and, therefore, he
restricts his prayer only with respect to direction No.l of the
impugned order whereby the Regulatory Authority directed for
interest (@ MCLR+1% after three years of the date of allotment till
actual possession while relying the judgment of Hon’ble Supreme
Court in the case of M/s Fortune Infrastructure Versus Trevor
D’lima and Others, (2018) 5 SCC 442, ignoring the agreements of
the appellants wherein specific period has been provided in each
agreement and, therefore, the claim of the appellant with respect to
rate of interest has not been examined properly in pursuance to the
clause of possession provided in the agreement.

Learned counsel for appellant submitted that since the impugned
order has been passed by clubbing all the complaints, therefore, he
may be permitted to press Appeal No. 561/2022 (Sri Sunil Gupta
Vs M/s Vardhman Infra Developers Pvt. Ltd) and the same be
treated as leading appeal. As the facts in all the appeals are almost
similar except the date of possession and the legal issue is also same
in all the appeals, learned counsel for the respondent has no
objection regarding taking Appeal No. 561/2022 as leading appeal.
Accordingly we take up appeal No 561/2022 as leading appeal in
the instant bunch of appeals.

The submission of learned counsel for respondent is that in
pursuance to the representation made on behalf of the Respondent
No.1, the appellant purchased a unit bearing No.40, super area —
980 square feet (approx..) built up area 539 square feet (approx.)
situated at ground floor in the project “Vardhman Alfa Square” for
total consideration of Rs 22,68,000/- (Rupees twenty two lakh sixty
eight thousand). An agreement was executed between the appellant
and Respondent No.1 on 18.09.2020. The appellant paid entire sale
consideration of Rs. 22,68,000/- (Rupees twenty two lakh sixty
eight thousand) on 09.12.2011 and further paid Rs. 58401/- on
04.02.2012 towards Service Tax to the Respondent and thus the
appellant has paid total sale consideration of unit as per the clause
3.4 of the agreement dated 18.09.2020. The Respondent No.1 has
also issued ‘No Dues Certificate’ on 21.09.2020.

Learned counsel for appellant further submitted that as per the
clause of 11.1 of the agreement dated 18.09.2020, possession of the
unit was to be delivered on or before 31.03.2021. However,
respondent No.l committed material negligence in construction,

delayed the same and apparently the project remained uncompleted
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on due date. On the completion of construction, the Respondent
No.1 also failed to get OC/CC of the unit from the competent
authority. Respondent No.1 issued letter dated 21.09.2020 for fit-out
possession but the same was subsequently withdrawn on 05.08.2021
due to non construction of unit and delivery of possession of unit as
per agreed terms of the agreement, which in resulted substantial
financial loss and mental discomfort to the appellant. The appellant
feeling aggrieved, approached the Regulatory Authority on
22.11.2021 by means of complaint No NCR144/11/85337/2021
seeking relief of possession and delay interest.

Respondent No.l during the proceedings before the Regulatory
Authority in Para 11 of the reply stated that it would be able to give
possession within one year from the date of order and shall net off
all dues from the final account settlement at the time of possession.
The copy of the reply has also been brought on record vide
Annexure No.10 to the memo of appeal.

The Regulatory Authority in its order dated 22.06.2022 awarded
delay interest from three years of the date of agreement without
taking into consideration facts and circumstances of the complaint
as well as the clauses of the agreement, which resulted the appellant
in approaching this Tribunal challenging directions of the
Regulatory Authority and precise prayer is that the appellant be
paid interest from the date of promise till actual offer of possession
and not after three years from the date of agreement. Learned
counsel for appellant further submitted that the directions of the
Regulatory Authority relying on the Judgment of M/s Fortune
Infrastructure (supra) in the facts and circumstances of the instant
bunch of appeal is contrary to provision of Section 18 (1) of Act
2016. Therefore, direction No.l of the Regulatory Authority
deserves to be modified accordingly.

Learned counsel for Respondent No.1 submitted that the lease of the
plot on which project was being developed has been cancelled by
the GNIDA on 20.07.2022 and the Respondent No.1 filed revision
before the State Government under Section 41 (3) of the Urban
Planning and Development Act 1973 and also approached the
Hon’ble High Court challenging the said order by means of Writ
C No. 2764 of 2022, “Vardhman Infradevelopers Pvt. Ltd.
Versus State of U.P. and Anrs) and the Hon’ble High Court by
order dated 03.08.2022 directed the State Government to decide the
stay application filed by the petitioner in revision under Section
41 (3) of the Act within a period of three months from the date of
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receipt of certified copy of the order before it, if there is no legal
impediment. It would also open to Respondent No.1 to decide the
revision filed by the petitioner within the aforesaid period. It was
further provided in that order that parties before the Respondent
No.1 shall not take adjournment and till decision is taken on the
application of the petitioner filed for interim relief before
respondent No.1, no coercive step shall be taken by respondent No.2
against the petitioner.

The learned counsel for respondent, Sri Abhishek Dwivedi
submitted that till date neither the application for interim relief was
decided nor the revision of the respondent No.l has been decided
and the same is still pending adjudication before the concerned
Authority.

Learned counsel for the respondent further submitted that as far as
grant of interest to the allottee is concerned, the provision of Section
18 (1) is clear and therefore he cannot make any submissions
against the provisions of law.

We have examined all submissions of learned counsels for the
parties and gone through the record. In pursuance of the application
of the appellant, the respondent has executed an agreement, giving
different dates of possession, for the sake convenience and time, the
chart is being reproduced is as hereunder :-

Sr. Appeal Appellant Unit No. | Date of Possession | Due date of | Cost of the Amount
No. | No. Agreement | Clause Possession | Unit Paid

(i) 561/2022 | Sunil Gupta 40 18.09.2020 1.1 31.03.2021 2268000.00 2268000.00

(ii) 562/2022 | Sunil Gupta 41 18.09.2020 1.1 31.03.2021 2268000.00 2268000.00

(iii) | 563/2022 | Sunil Gupta Audi 18.09.2020 8.1 22626301.00 | 22626301.00

No.3
iv .09. . .03. . .
i 564/2022 ig;gmval 28 18.09.2020 11.1 31.03.2021 4557220.00 4557220.00

Mahesh

(v) 565/2022 Garg 29,30,31 | 29.10.2020 1.1 31.03.2021 9218206.00 9218206.00

Mahesh Fine

(v) | 566/2022 | o Dining

29.10.2020 1.1 31.03.2021 5183200.00 5183200.00

(vii) | 567/2022 Esxwear:'dlg?xit 435 13.06.2013 1.9 31.05.2015 | 6148539.00 | 6148539.00

Sahukari

(viii) | 593/2022 Bhagyavathi

28 12.09.2013 1.9 31.03.2016 4557220.00 4557220.00

Lt. Col Nitin
Sachdeva

(ix) | 594/2022 333 11.11.2014 1.9 30.05.2017 2701125.00 2701125.00

12.

In our considered view, in each case, the respondent has given a
timeline for providing possession and in case of inability to provide
possession as per agreed terms, he is under obligation to pay interest
as prescribed till offer of legal possession in accordance with law.
The Regulatory Authority, without examining clauses of the
agreement, wherein timeline has been prescribed by the respondent
no.l itself alongwith proposed date of possession, proceeded to
grant interest after three years of the allotment of respective units
relying on the judgment of M/s Fortune Infrastructure Versus
Trevor D’lima and others (supra), whereas, as per provisions of
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Section 18 (1) of the Act 2016, despite delay if allottee chooses to
remain with the project, he is entitled for interest and in the instant
case at the rate of interest as indicated in direction no.l of the
Regulatory Authority since there is no challenge to the rate of
interest by the respondent/promoter.

13. We, therefore, allow Appeal Nos. 561/2022, 562/2022, 564/2022,
565/2022, 566/2022, 567/2022, 593/2022 & 594/2022 and modify
direction No.l of order dated 22.06.2022 to the extent that
respondent no.l will pay interest to the respective
allottees/appellants from the date of proposed period of possession
indicated in the respective agreement.

14. As far as Appeal No 563/2022 (Sunil Gupta Versus M/s Vardhman
Infra Developers Pvt. Ltd.) is concerned, in the agreement dated
18.09.2020, no date of possession has been mentioned and,
therefore, the Regulatory Authority rightly granted interest after
expiry of three years from the date of agreement relying on the
judgment of M/s Fortune Infrastructure Versus Trevor D’lima and
Others (supra). No other ground is pressed on behalf of the
appellant. The only prayer of the appellant is for grant of interest
with effect from 19.09.2020. We do not find any illegality or
perversity in the impugned order as far as this appeal is concerned.
Accordingly, we dismiss Appeal No 563/2022 (Sunil Gupta Versus
M/s Vardhman Infra Developers Pvt. Ltd.).

15. No order as to cost.

Dated : 04.08.2023 (K.K. Jain) (D.K. Arora)
M. Singh/-



