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Hon’ble Mr. Justice, Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1. Case taken up in the revised call.

2. Heard Ms. Jhanak Bhawnani, Advocate, holding brief of Shri Tanay
Hazari, learned counsel for the appellant and Shri Amandeep Singh,

learned counsel for the respondent and perused the records of appeal.

3. The appellant-allottee by the present appeal is assailing the order dated
22.01.2020, passed by the learned Regulatory Authority at Gautambudh
Nagar, in Complaint No. NCR144/10/0594/2019, whereby, the complaint
of the appellant came to be rejected for the reason that the appellant had

already taken possession of the unit after execution of the sale-deed.

4. The appellant had filed the complaint before Regulatory Authority for
interest for the delayed period in handing over possession in terms of
proviso to Section 18(1) of Real Estate (Regulation and Development)
2016 (in short ‘Act 2016°).

5. The sole question that arises for consideration is as to whether the
appellant-allottee is entitled to delay interest w.e.f. 11.02.2014 to
29.03.2019, on the deposit at Rs.20,21,260/- at the prescribed rate.



6. The facts, inter se, parties are not in dispute.

7. The appellant, pursuant to his application, came to be allotted a Flat No.
402 TF, Pocket 14, ETA-2 admeasuring 86.67 sq. mtr., in the project
‘Pariyojan BHS-13" on 24.01.2011. As per allotment-cum-allocation
letter dated 11.02.2011, executed between the parties, the possession of
the unit was to be handed over within 2 to 3 years from the date of
allotment. The appellant deposited the entire sale consideration at

Rs.20,21,260/- under one time installment scheme.

8. It appears that the respondent could not get the parcel of land before
launch of the project due to farmers’ agitation, seeking enhancement of
compensation in lieu of their acquired land, consequently, an alternate
flat came to be allotted to the appellant by the respondent vide
communication dated 22.11.2016 on the same terms and conditions.
Thereafter, on 29.10.2019, the lease/conveyance deed came to be

executed, followed by physical possession of the unit on 30.08.2019.

9. It appears that the appellant had demanded interest for the delayed period,
which was not honoured by the respondent. Aggrieved, appellant
instituted a complaint promptly before the Regulatory Authority on
19.12.2020, seeking interest for the delayed period. Learned Regulatory
Authority framed a sole question with regard to entitlement of interest,
which came to be rejected on the ground that since allottee had accepted
possession of the unit and executed the sale deed, he would not be
entitled to interest in terms of proviso to Section 18 of the Act. Learned
Regulatory Authority, in support, relied upon authorities rendered under
the Consumer Protection Act, wherein, the relation, inter se, parties is

purely contractual.

10. In the given facts, it is admitted that the respondent had committed to
hand over possession of the unit within 2 to 3 years i.e. on or before,
May, 2014. Admittedly, unit was not delivered by the said date since the
project was inordinately delayed. The delay of the project cannot be
attributed to the appellant allottee, for the reason that as per the case of
the respondent, respondent did not have the physical possession of the
parcel of land due to farmers’ agitation and pendency of writ petition

before the Hon’ble High Court, wherein, injunction orders came to be
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passed. In other words, the project came to be floated on a parcel of land
which was not in the possession of the respondent. In view thereof,
respondent had misrepresented in their brochure by giving an impression
that the project would be launched on a parcel of land free from all
encumbrances. It is not the case of the respondent that the brochure
disclosed that the project would be launched after the land/plot is made
available by the Land Acquisition Authority. Further, the respondent after
booking/allotment never informed the allottee that a part of the project
due to dispute, would not be launched in the immediate future. It is,
thereafter, in 2016 an alternate unit came to be allotted to the appellant-
allottee which was duly accepted by the appellant. In other words, the
project in which the unit of the appellant was situated never came to be

constructed for want of available land.

In this backdrop, it is evident that the respondent failed to comply its
obligation in terms of proviso to sub-Section (1) of Section 18. The
provision similar to proviso to Section 18(1) is not provided under the
Consumer Protection Act. Hence, the authority relied upon by the learned
Regulatory Authority in rejecting the complaint of the appellant is
erroneous and not applicable to the provisions of this Act 2016. The
Legislature in terms of proviso to Section 18(1) casts a positive,
unconditional and mandatory obligation on the promoter to pay interest
for the delayed period till handing over possession of the unit. It is not in
dispute that the appellant continued in the delayed project, therefore, was
entitled to delay interest till the date of offer of possession by operation
of law. The execution of sale deed or taking over possession of the unit
by the appellant would not absolve the respondent of its legal obligation
cast upon by the Legislature. It is not the case of the respondent either
before the learned Regulatory Authority or this Tribunal that the
respondent in compliance of its statutory obligation has computed the
interest for the delayed period of the project and offered it to the appellant
at the time of offer of possession or settlement of accounts of the unit. In
the failure of the respondent to comply its obligations, in the first
instance, cannot turn around to urge that the appellant has waived its right
to interest for the delay. Acquiesce/settlement/waiver/acceptance or

rejection would arise only when the respondent promoter make the offer,
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until then there is no contract between the parties. In case the reasoning
of the learned Regulatory Authority is to be accepted then it would
tantamount to granting waiver to the promoter to comply its statutory
obligation. Further, the learned Regulatory Authority has failed to
comply its function under Section 35 read with Section 37 and under
Chapter VIII of the Act. The respondent has exposed itself to penal
consequences. (Refer: (i) Surendra Pal Singh Vs. SJP Infracon Ltd.
(Appeal No. Appeal No. 262/2023) decided on 12.02.2025; (ii) U.P.
Awas Evam Vikas Parishad Vs. Birendra Singh (Appeal No. 63/2023)
decided on 04.03.2025; (iii) Gaursons Hi-Tech Infrastructure Pvt. Ltd.
Vs. Meenal Singh (Appeal No. 393/2022) decided on 23.01.2025).

It is evident that after accepting the possession of the unit, the complaint
came to be lodged in couple of days thereafter. The respondent cannot
impose a condition precedent upon the appellant to claim waiver of its
statutory obligation to pay delay interest. It is settled principle of law that
no one can be allowed to benefit from its (promoter) own wrong. A
wrong doer ought not to be permitted to make profit out of his wrong.
(Refer: AIR 1961 SC 353; (2007) 11 SCC 447; Municipal Committee
Katra and Ors. Vs. Ashwani Kumar, Civil Appeal No. (s). 14970-71 of
2017, decided on 19.05.2024).

In view thereof, the appellant would be entitled to delay interest with
effect from 11.02.2014 to 29.03.2019. The question is accordingly

answered.

It is clarified that no other ground or point was pressed by the appellant’s

counsel.

Having regard to the facts and circumstance of the case, the appeal is

allowed by passing following orders:

(i) The impugned order dated 22.01.2020 passed by the learned
Regulatory Authority at Gautam Buddha Nagar in Complaint case
No. NCR 144/10/0594/2019 is set aside and quashed;

(i1)  The appellant shall be entitled to interest at the rate of MCLR+1
per cent with effect from 11.02.2014 to 29.03.2019 to be paid by
the respondent within 45 days from the date this order is uploaded



on the portal, failing which, appellant shall be entitled to interest
on the computed amount at the same rate till the date of actual

payment.

(i11)) The learned Regulatory Authority to initiate proceedings against
the respondent in terms of Chapter VIII of the Act for penal

consequences.

(iv) The cost of litigation assessed at Rs. 10,000/- to be paid by the

respondent to the allottee.

(v)  The Registry to communicate this order to the learned Regulatory

Authority for perusal and compliance.

Dated: 23.05.2025 (Devindar Singh Chaudhry) (Suneet Kumar)
Tanveer/-



