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1. This appeal has been instituted by the appellant/promoter, assailing the impugned 

order dated 11.11.2022, passed by the Learned Adjudicating Officer, granting 

delay interest @ MCLR+1% from 01.02.2019 till the date of offer of possession 

along with OC/CC on the amount of Rs.28,13,825 and compensation of 

Rs.50,000 for giving wrong information etc, in complaint No. 

ADJ/NCR144/07/97142/2022 (RATAN BUILDTECH PVT.LTD Vs. Neeraj 

Kataria). 

2. The brief facts, culled out from memo of appeal are that: - 

2.1 That the Appellant launched a project in the name and style of "Ratan Pearls 

(phase l)" which is a duly sanctioned project and the Appellant has obtained all 

requisite sanctions and permissions from competent authorities. 

2.2 Learned counsel for the appellant submits that, respondent made a booking in the 

said project of the Appellant and was consequently allotted an apartment bearing 

no. D-2104, Tower D, Ratan pears, phase 1, Noida and builder buyer agreement 

was executed between the Appellant and Respondent as applicant and the wife of 

the respondent as co-applicant on 30.12.2016, in which the expected date of offer 



of possession was in July 2018, but the same was subject to the delay on part of 

force majeure. 

2.3 The respondent alleged delay in completion of the project on 13.07.2022 and 

thereafter, the respondent made a complaint for grant of compensation to the 

adjudicating officer under Form N prescribed under the RER Act, 2016 to the 

Learned Adjudicating officer. 

2.4 Learned counsel for the appellant submits that, complainant had filed the 

complaint solely in her own name of Applicant i.e. Mr. Neeraj Kataria without 

impleading the co-applicant i.e. Mrs. Rachna Singh and while rendering the 

impugned order, the learned adjudicating officer has not taken into consideration 

the fact and the complaint was liable to be dismissed for non-joinder of necessary 

parties 

2.5 Learned counsel for the appellant submits that, under the builder buyer 

agreement, time was not the essence of the contract and therefore only a tentative 

time of completion of the project along with extension clause was provided and 

the offer of possession was subject to incidents of force majeure, which may 

adversely affect the delivery of possession and further submitted that the 

agreement did not provide for levy of any penal consequences in case of delayed 

possession. 

2.6 The total consideration for the apartment is Rs.40,15,000/- out of which the 

respondent has deposited only a sum of Rs.28,13,825/- and it is apposite to note 

that as per the agreed payment plan the remaining balance of an amount of Rs. 

12,01,175/- is still outstanding. 

2.7 Counsel for the appellant submits that, after facing impediments in completion of 

the project with its genuine efforts have obtained the Occupancy Certificate and 

thereafter has offered the possession to the Respondent on 03.1l.2022. 



2.8 Learned counsel for the appellant submits that, adjudicating officer has powers 

only with regard to enquire and adjudicate grant of compensation as provided 

under section 12, 14, 18 and 19 of the 2016 Act; and that there was provision for 

grant of compensation in case of delay in handing over of possession. 

2.9 Learned counsel for the appellant submits that, due to the outbreak of covid-19 

and lockdown imposed in the entire country, an extension from 30.12.2020 to 

29.06.2021 i.e. for six months was granted to the promoters by RERA in view of 

the difficulties being faced by the promoters with regard to supply of material and 

availability of labour at the site and the strict guidelines issued by the government, 

constantly hampering the construction at the site. 

2.10 The constructions activities could not be carried out which comes within the 

ambit of force majeure causes beyond the control of the appellant, therefore on 

2l.09.2021 appellant has applied for extension before the RERA Authority was 

constantly perused the matter, however till date no order has been passed, 

therefore in view of the general preposition of law, the extension of six month 

w.e.f. 30.06.2021 to 30.03.2022 as deemed to be granted. 

2.11 The appellant had completed the project as soon as the covid was over and applied 

for the OC/CC before the competent authority with no further delay but the 

competent authority neither rejected the application for OC/CC and delayed in 

granting the OC/CC which it was expected to be delivered within 3 months from 

the date of application for the certificate. 

2.12 Learned counsel for the appellant submits that under section 18 of the 20l6 Act, 

there is no provision for grant of compensation for delayed possession and the 

only remedy available is to claim interest for the period of delay till such time the 

possession is offered. The power to grant such interest for delay is solely vested 

with the regulatory authority and not with the adjudicating officer. 



2.13 Learned counsel for the appellant submits that, in addition to the interest for 

delay, the learned adjudicating officer has also awarded compensation of 

Rs.50,000/- for violation of provisions contained under section 18(3) of the Rera 

Act,2016 for not complying with the mandate as contained under section 11 and 

12 of the 2016 Act and has further awarded Rs.15000 as cost of litigation. 

2.14 Learned counsel for the appellant submit that respondent has neither disclosed in 

the complaint nor explained that how the appellant has violated Section 7 of the 

RERA, Act 2016 and nor has provided any sufficient evidence which proves the 

violation under this section. 

2.15 That with regard to refund of GST it is submitted that, GST is a central and state 

tax and the amount of GST collected by the Appellant from its allottee are 

deposited with the government as per the applicable laws. The said amount does 

not form part of the receipt of the Respondent. The Appellant is duty bound to 

charge the same from the allottees and has accordingly charged the same. and 

cannot refund the same to the respondent. 

3. In view of above facts and grounds, the appellant has sought the following reliefs:  

(i) The Hon'ble Appellate Tribunal may kindly be pleased to set aside the 

order dated 11.11.2022 passed by Learned Adjudicating officer in 

complaint number ADJ/NCR144/07/97142/2022. 

(ii) This Hon'ble Appellate Tribunal may be pleased to award costs in favour 

of appellant in the interest of justice, equity and good conscience; 

(iii) Such other orders or directions as be deemed fit and proper, may also 

kindly be passed to meet the ends of justice 

4. The respondent has filed the objection against the memo of appeal and denied the 

averments made by the appellant in memo of appeal. 



4.1 Learned Counsel for the respondent submits that the, appellant has filed the 

present appeal concealing material facts, which are relevant for proper 

adjudication by distorting and twisting the true facts of the case. 

4.2 Learned counsel for the respondent submits that the present Appeal is devoid of 

merits and is not maintainable before this Hon’ble Tribunal under the provisions 

of the RERA Act, 2016. 

4.3 Counsel for the respondent submits that, appellant made no genuine efforts to 

either obtain completion certificate within time or to provide possession of the 

said flat within the time frame as provided in the builder buyer agreement clause 

7.1. 

4.4 Learned counsel further submits that, appellant has not made the complete 

compliance of provisions of 43(5) of the RERA Act, 2016 and only deposited an 

amount of Rs. 6,45,245.41/-, but as per recovery certificate dated 27.06.2023, 

issued by Secretary, Regional Office Real Estate Regulatory Authority U.P., 

appellant must deposit Rs.9,31,749.22/-. 

5. The appellant in rejoinder denies each and every averment contained in the 

objections to the grounds appeal and reiterates, and adopts the contents of the 

appeal. 

6. Heard Miss Mahima Pahwa, learned counsel for the appellant and Dr. Azhar 

Ikram, learned counsel for the respondent.  

7. On examining the pleadings and submissions of learned counsel for the parties, 

we deem it proper to frame following issues: 

 

(i) Whether the impugned order dated 11.11.2022, passed by the learned 

Adjudicating Officer, Gautam Budha Nagar, is without jurisdiction? 



(ii) Whether Adjudicating Officer has rightly granted compensation of 

Rs.50,000/- for the violation of the provision of the Act,2016, rules, 

violation of conditions mentioned in the Agreement? 

(iii) Whether there is any illegality and perversity in the impugned order 

dated 11.11.2022? 

 

8. Answer to Issue No. (i) relates to whether the impugned order dated 11.11.2022, 

passed by the learned Adjudicating Officer, Gautam Budha Nagar, is without 

jurisdiction.  

 

8.1 The facts inter se parties are not in dispute. The appellant/promoter launched a 

project in the name, ‘Ratan Pearls (Phase 1)’, in which respondent made a 

booking and was consequently allotted an apartment bearing no. D- 2104, Tower 

D, Ratan Pearls, Phase 1, Noida vide BBA dated 30.12.2016. The total 

consideration for the apartment was Rs.40,15,000/- out of which the respondent 

has deposited a sum of Rs.28,13,825/- and remaining balance of an amount of Rs. 

12,01,175/- is outstanding. It is not in dispute that payments were made. The offer 

of possession was supposed to be given in 31.07.2018 + grace period of 6 months 

i.e. 31.01,2019, however, the project was inordinately delayed. 

 

8.2 In this backdrop the respondent/allottee claims interest on their deposit till the 

date of possession, in view of the mandate provided in proviso to Section 18(1) 

of the Real Estate (Regulation and Development) Act, 2016 (for short, ‘Act 2016) 

and filed complaint before the Learned Regulatory Authority, Gautam Buddh 

Nagar for delayed interest in form of compensation and possession under form 

N.  

 Section 18 of Act, 2016 extracted:  



“(1) If the promoter fails to complete or is unable to give possession of an    

apartment, plot or building,— (a) in accordance with the terms of the 

agreement for sale or, as the case may be, duly completed by the date 

specified therein; or (b) due to discontinuance of his business as a 

developer on account of suspension or revocation of the registration under 

this Act or for any other reason, he shall be liable on demand to the 

allottees, in case the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by 

him in respect of that apartment, plot, building, as the case may be, with 

interest at such rate as may be prescribed in this behalf including 

compensation in the manner as provided under this Act: Provided that 

where an allottee does not intend to withdraw from the project, he shall be 

paid, by the promoter, interest for every month of delay, till the handing 

over of the possession, at such rate as may be prescribed.” 

8.3 In the given facts, the respondent-allottee had not withdrawn from the project and 

continued with the project, which admittedly, was delayed. In terms of proviso to 

Section 18(1) of the Act 2016, promoter was liable to pay interest for delay till 

handing over possession of the unit. Legislature has imposed an obligation upon 

the promoter to pay the delay interest without the allottee having to raise a 

demand to that effect. The proviso to Section 18(1), inter alia, confers an absolute 

right on an allottee to receive delay interest from the promoter, the right cannot 

be curtailed/taken away by the promoter, nor, the promoter can insist that the 

allottee should in the first instance file a complaint for delay interest. 

 

8.4 The provisions of compensation are provided in sections 12, 14, 18 and section 

19. The domain of adjudicating officer is restricted to adjudging of compensation 

only in the matters which are covered under these sections. The bare perusal of 

section 12, 14, 18 and section 19, one will get the picture that some of the 



provisions of these sections provide for compensation and in case of failure of the 

promoter to comply specified obligations, such as section 12, 14(3), 18(1), 18(2), 

18(3) and section 19(4), then these matters come within the domain of exercising 

the power by the adjudicating officer but limited to adjudging compensation. 

 
8.5 Section 18(1) provides some specific obligations of the promoter along with 

compensation. Similarly, Section 19(4) provides for certain rights of the allottee 

and in case of violation of the right by the promoter, the allottee shall be entitled 

to claim refund of amount paid along with interest at the prescribed rates along 

with compensation. As far as adjudging of compensation is concerned, it is 

squarely within the power of the adjudicating officer. 

 
8.6 The domain of exercising powers by the authority and the adjudicating officer are 

different. If the purpose of complaint is compensation then it is the adjudicating 

officer not only in respect of sections 12, 14, 18 or 19 but also on failure of 

promoter to fulfil his obligations in any other provisions of the Act or the rules or 

regulation made there under or as per terms and condition in the agreement for 

sale as mentioned in Section 18(3) giving sweeping powers to the adjudicating 

officer for deciding compensation in the eventuality of failure of promoter to 

fulfil the obligations. If the purpose of complaint is to initiate penal proceedings 

against the defaulting promoter, real estate agent or allottee, then the power to 

entertain such complaints vest with the authority. Similarly in case of failure of 

promoter to fulfil any obligations cast on him, the complainant may also make a 

request to the authority for ensuring compliance of the obligations by the 

promoter, real estate agent or allottee, including the compliance of obligations of 

promoters mentioned in sections 12, 14, 18 or 19 except the power to adjudge 

compensation. The power to file complaint for prosecution in certain cases also 

vests with the authority and not with the adjudicating officer. The cognizance of 



offence under the Act can be taken only on a complaint made in writing by the 

authority or by any officer authorized for this purpose. 

 

8.7 In view of the decision rendered by the Hon’ble Supreme Court in the case of 

M/s. NEWTECH PROMOTERS AND DEVELOPERS PVT. LTD Vs 

STATE OF U.P. and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] 

while dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act.  

 

         The Hon’ble Apex court at paragraph 86 held that: 

“86. From the scheme of the Act of which a detailed reference has been made 

and taking note of power of adjudication delineated with the regulatory 

authority and adjudicating officer, what finally culls out is that although the 

Act indicates the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and 

‘compensation’, a conjoint reading of Sections 18 and 19 clearly manifests 

that when it comes to refund of the amount, and interest on the refund amount, 

or directing payment of interest for delayed delivery of possession, or penalty 

and interest thereon, it is the regulatory authority which has the power to 

examine and determine the outcome of a complaint. At the same time, when 

it comes to a question of seeking the relief of adjudging compensation and 

interest thereon under Sections 12, 14, 18 and 19, the adjudicating officer 

exclusively has the power to determine, keeping in view the collective reading 

of Section 71 read with Section 72 of the Act. If the adjudication under 

Sections 12, 14, 18 and 19 other than compensation as envisaged, if extended 

to the adjudicating officer as prayed that, in our view, may intend to expand 

the ambit and scope of the powers and functions of the adjudicating officer 

under Section 71 and that would be against the mandate of the Act 2016”.        



8.8 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the possession, 

one shall be paid, by the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be prescribed, meaning 

thereby in this situation the Allottee is entitled for interest for every month of 

delay till the handing over of the possession, at such rate as may be prescribed, 

and not “compensation“ as the Suffix “including compensation” in case of 

seeking refund due to delay beyond the period prescribed in the agreement. 

 

8.9 The scheme of the provisions of Section 18 of the Act 2016 clearly provides that 

in cases where the Allottee intends to stay in the project, the Allottee is entitled 

only for interest as per the rate prescribed and its jurisdiction of determination 

lies in the regulatory authority and not with Adjudicating Officer, and hence the 

Adjudicating Officer cannot grant interest as compensation, because the Statute 

does not provide any scope of compensation in such situation. 

 
8.10 From the aforementioned discussion, it is clear that the Act of 2016 provides a 

mechanism for determination of interest as per the rate prescribed by the 

Regulatory Authority for the delay in handing over possession of the unit to the 

allottee and promoter is required to pay interest for every months ‘delay in 

handing over of possession, if the allottee wishes to stay with the project. Further, 

if allottee seeks refund of the amount by withdrawing from the project then such 

refund could be together with interest as may be prescribed and would be 

independent of the compensation payable to an allottee either in terms of Section 

18(1), (2) & (3) of the Act readwith other provisions as well as for violation of 

the terms and conditions of the agreement excluding the claim of delay in 

possession. Jurisdiction for granting possession and delay interest is within the 

domain of Regulatory Authority while compensation can be granted by the 



Adjudicating Officer. Adjudicating Officer cannot grant delay interest in form of 

compensation. 

 

8.11 By means of impugned order, the Adjudicating Officer has granted interest as 

compensation at the rate of MCLR+1% for delay in possession. On the basis of 

the question framed and its analysis, we are of the considered view that the order 

has been passed without jurisdiction. The Issue No (i) is answered accordingly. 

 
9. Answer to the Issue No (ii) relates to whether Adjudicating Officer has rightly 

granted Rs.50,000 for the violation of provision of the Act, 2016, Rules, violation 

of conditions mentioned in the agreement. 

 

9.1 Ld. Adjudicating Officer has granted compensation of Rs.50,000 for not 

providing information on RERA website as per section 18(3) of the Act,2016, for 

giving wrong information regarding phase of unit, due date of possession, for not 

providing power backup as per broucher. 

 

9.2 Ld. Adjudicating Officer has not mentioned specifically, what information has 

not been provided by the promoter on website and what information has been 

provided on website. 

 
9.3 Date of possession is always ascertained from the allotment letter and the 

Agreement. It is admitted fact to the complainant/allottee that possession of the 

unit was to be delivered on 31.07.2018 with 6 month grace period. If promoter is 

unable to give offer of possession on or before due date of possession, then 

allottee has right file complaint for possession and delay interest before 

Regulatory Authority, under section 18(1) of the Act, 2016, if allottee is not 

withdrawing from the project. In such condition it cannot be said that promoter 

has given wrong information, if any further date of possession is mentioned by 



the promoter. Ld. Adjudicating Officer has granted Rs.50,000 as compensation 

but didn’t mention any ground or calculation for computing Rs.50,000 

appropriate as compensation. Therefore, granting of compensation Rs.50,000 by 

 Adjudicating Officer on the above mentioned ground is not sustainable in 

the eye of law. 

Issue No (ii) is answered accordingly 

 

10. Issue No. (iii) relates to whether there is any illegality and perversity in the 

impugned order dated 11.11.2022.  

 

10.1 Answer to the Issue No (i) makes it clear that Adjudicating Officer lacks 

jurisdiction to grant delay interest in the delayed project in form of compensation 

and Answer to the Issue No (ii) clarifies that, the compensation of Rs.50,000 is 

also not sustainable in the eye of law. 

 

10.2 On the basis of above discussion, we are of the considered view that order dated 

11.11.2022 of Learned Adjudicating Officer, Gautam Budha Nagar, suffers from 

illegality and perversity. 

Issue No (iii) is answered accordingly. 

 

11. Learned counsel for the appellant has submitted that the sale deed has been 

executed and possession of unit is delivered to allottee. Ld. Counsel for appellant 

also submitted that respondent allottee has filed separate complaint for delay 

interest before Regulatory Authority during the pendency of present appeal and 

allottee is pursuing the complaint before the Regulatory Authority. Ld. Counsel 

for respondent admitted that complaint for delay interest and possession was filed 

before Regulatory Authority on 10.06.2023 and also submitted that sale deed has 

been executed and possession has been delivered to the allottee. Ld. counsel for 

respondent has submitted that now the complaint before Regulatory Authority is 



for the delay interest, in such peculiar situation. Ld. counsel for respondent seeks 

liberty to pursue his complaint for delay interest before the Regulatory Authority. 

 

12. On the basis of above discussion, analysis and submissions of parties, and 

peculiar situation of the pendency of the complaint before the Regulatory 

Authority for delay interest, the appeal is allowed by passing the following orders: 

 

(i) The impugned order dated 11.11.2022 is set aside and quashed.  

(ii) The respondent allottee herein is at liberty to pursue the complaint 

pending with RERA, if any, for delay interest and other reliefs. 

(iii) Regulatory Authority is directed to decide the pending complaint of 

allottee, if any, expeditiously, preferably within 3 months from the date 

of uploading of this order, after giving opportunity of hearing to both the 

parties. 

 

13. No orders as to cost. 

 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 19.09.2025 
PRADEEPKUMAR 


