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1. The applicant has moved an application dated 30.09.2021 supported with affidavit 

for condonation of delay in filing the instant appeal against the impugned order 

dated 28.11.2019 passed by the Adjudicating Officer in complaint No. 

ADJ/LKO162/09/2256/2019, and the impugned order was uploaded on portal of 

Regulatory Authority on 30.11.2019. The applicant applied for certified copy of 

impugned order, on 28.11.2019 and the same was received by the applicant on 

30.01.2020. Thereafter the applicant filed the instant appeal through online on 

14.03.2021.  

 

2. In the affidavit filed in support of application for condonation of delay, the 

applicant has stated that the being a development authority and an instrumentality 

of State is having a lengthy administrative process for taking a decision. After 

receiving the certified copy of the impugned order dated 28.11.2019, the said order 

was produced before the Members of Board of applicant, development authority 

for further instructions and directions of the concerned officer. Thereafter the 



applicant authority decided to file the instant appeal against the aforesaid order 

before the Hon’ble Tribunal after this some time was consumed for arranging the 

required documents related to the instant matter and also consumed in preparing 

demand drafts annexed with the appeal. The applicant further stated that it has to 

procure documents from various sections such as property section, account section, 

zone of the respective projects of the applicant, the relevant documents could not 

be procured instantly despite earnest and best efforts made by the applicant.      

 

3. The applicant also quoted Section 44(2) alongwith Section 2(r) of the Act, 2016 

wherein statutory period of limitation prescribed for preferring an appeal is 60 

days. The applicant further stated that definition clause contained under Section 

2(r) of the Act which defines day means working day. Section 2(r) of the Act, 2016 

is reproduced herein below :-  

 
“2(r) day means the working day, in the concerned State or Union 
territory, as the case may be, notified by the appropriate 
Government from time to time;  

 
4. The applicant further stated that as per provision contained under Clause 8 of the 

Uttar Pradesh Real Estate Appellate Tribunal Regulations, 2019 framed by the 

Hon’ble Tribunal exercising powers conferred by Section 53(2) of the 2016 Act, 

the Appellate Tribunal shall follow the calendar of the Hon’ble Allahabad High 

Court. 

 

5. That thus, considering the calendar of Hon’ble Allahabad High Court in light of 

the 2019 Regulations, the statutory period of limitation as contained under Section 

44(2) of the 2016 Act, which prescribes sixty days limitation for filing the appeal 

against order of learned Adjudicating Officer from the date of received the copy 



thereof, has expired on 06.03.2020 in the instant matter. Thereafter the Hon’ble 

Supreme Court of India in Suo Motu Writ Petition (Civil) No.03 of 2020 In Re: 

COGNIZANCE FOR EXTENSION OF LIMITATION took Suo motu 

cognizance of the situation arising from difficulties that might be faced by the 

litigants across the country in filing petitions/applications/ suits/appeals all other 

proceedings within the period of limitation prescribed under general law of 

limitation or under any special laws (both Central or State). Applicant further 

submitted that in the aforestated Suo Motu Writ Petition (Civil) No. 3 of 2020 vide 

its order dated 08.03.2021 Hon’ble Apex Court was pleased inter-alia to exclude 

the period from 15.03.2020 to 14.03.2021 in computing the period of limitation for 

any suit, appeal, application or proceeding.  

 

6. Applicant further stated that Hon’ble Supreme Court in the case of B. Madhuri 

Goud Vs. B. Damodar Reddy, reported in (2012) 12 SCC 693 has been pleased to 

hold that there should be a liberal, pragmatic, justice-oriented, non-pedantic 

approach while dealing with an application for condonation of delay, for the courts 

are not supposed to legalize injustice but are obliged to remove injustice. 

Substantial justice being paramount and pivotal the technical considerations should 

not be given undue and uncalled for emphasis.  

 
7. The applicant has prayed that in view of the facts and circumstances mentioned in 

the application, the delay caused in filing the instant defective appeal be condoned 

in the interest of justice.  

 

8. Against the said limitation application, an objection was filed by the respondent 

on 08.12.2021. The respondent stated that the present defective appeal has been 

filed by the applicant with a delay of 467 days from the date of uploading the order 



i.e. 30.11.2019. Respondent further stated that impugned order was passed on 

28.11.2019 and the same was uploaded on 30.11.2019. Therefore the limitation has 

to be calculated form 30.11.2019. 

 
9. Respondent further stated that the applicant has not stated actual numbers of days 

in its application for condonation of delay with malafide intention. 

 
10. That the applicant has submitted false and fabricated facts to condone the delay. 

The instant appeal has been filed after a delay of 373 days after excluding period of 

limitation and the applicant/appellant has not explained sufficient reason to explain 

the delay.  

 
11. The respondent further submitted that it is pertinent to mention here that the 

definition of the term “Day” as given in Section 2(r) of the Act will not apply 

while calculating the period of limitation for filing the instant appeal because no 

where mentioned in this Act that the period of limitation shall be reckoned ? On 

this point this Act is silent but it is expressly mentioned in Section 2(zr) of this Act 

that – “Words and expressions used herein but not defined in this Act and 

defined in any other law for the time being in force or in the municipal laws or 

such other relevant laws of the appropriate Government shall have the same 

meanings respectively assigned to them in those law”.  As it is well known that 

for the purpose of limitation, the Government has enacted exclusively the Indian 

Limitation Act, 1963. If any doubt or question arises as to the point of ‘calculating 

the period of limitation’ and regarding which the Real Estate (Regulation & 

Development) Act, 2016 is silent, then there is no bar to seek the help from the 

Indian Limitation Act, 1963. Respondent further submitted that regarding 

calculation of limitation period for the purposes of present case, Sections 4 and 9 



of the Indian Limitation Act, 1963 are also relevant, which are reproduced as 

below :-  

Section-4 Expiry of prescribed period which court is closed 

Where the prescribed period for any suit, appeal or application 

expires on a day when the court is closed, the suit, appeal or 

application may be instituted, preferred or made on the day when 

the court reopens.  

Explanation.- A Court shall be deemed to be closed on any day 

within the meaning of this section if during any part of its normal 

working hours it remains closed on that day.  

 

Section-9 Continuance running of time- Where once time has 

begun to run, no subsequent disability or inability to institute a suit 

or make an application stop it :  

Provided that, where letters of administration of the estate of a 

creditor have been granted to his debtor, the running of the period 

of limitation for a suit to recover the debt shall be suspended while 

the administration continues. 

 

12. Respondent also stated that order dated 08.03.2021 passed by Hon’ble Supreme 

Court is not relevant for this case because limitation expired on 28.01.2020 and 

exempted period is 15.03.2020 to 14.03.2021. Respondent further stated that 

Hon’ble Supreme Court categorically stated in the case of Lucknow Development 

Authority Vs/ M.K. Gupta that all the public authorities are accountable for their 

action and no immunity can be granted to such authorities liable to rejected the 

application for condonation of delay.  

 



13. At last respondent submitted that in view of the facts and circumstances stated by 

the respondent, the Hon’ble Tribunal may graciously be pleased to dismiss the 

instant appeal as time barred.  

 
14. Heard both the counsels for the parties. 

 
15. From the perusal of record prima-facie it is obvious that, the impugned judgment 

and order was passed on 28.11.2019 which was uploaded on RERA website on 

30.11.2019. As per provisions of Section 44(2) of the Act, the instant appeal ought 

to have been filed before 31st January, 2022, but it has been filed on 14.03.2021 i.e. 

after delay of 408 days.  

 
16. Now the question is- whether the applicant has given sufficient reason to explain 

this delay period of 408 days.  

 
17. Before proceeding further, it is worth noting here that the COVID-19 pandemic 

was spread during the period of 15.03.2020 and it was continued till 28.02.2022, 

and in view of judgment passed by Hon’ble Apex Court in Suo Moto Writ (C) No. 

3 of 2020 relaxation has been granted to all the litigants preferring suit, appeal or 

legal proceedings in the Courts/Tribunals.  

 
18. It is also worthwhile to note here that before COVID-19 pandemic spread i.e. till 

14.03.2020 there was 44 days with the applicant Development Authority to file the 

instant appeal, but the applicant failed to do so, just thereafter COVID-19 

pandemic spread during that period no one can be expected to visit the Tribunal 

and file the appeal at the palm of his life. But the applicant filed the instant appeal 

on 14.03.2021 through online, the period during which COVID-19 pandemic was 



effective, cannot be considered as delayed period. Strictly speaking, there is delay 

of 43 days before the day when COVID-19 pandemic began.   

 
19. Here it is desirable to have a glimpse on the pronouncement given by the Hon’ble 

Supreme Court and High Court.  

In Union of India Vs. Gaini, A.I.R. 2011 S.C. 977, the Hon’ble Supreme 

Court observed :  

“The court should decide the matter on merit by giving the expression 

sufficient cause a pragmatic justice oriented approach”.  

In Abdul Gafoor Vs. State of Bihar, A.I.R. 2012 S.C. 640, the Hon’ble 

Supreme Court said :  

“Court should be reluctant to shut out consideration of case on merits 

on grounds of limitation or other technicality.” 

The Hon’ble Apex Court in N. Balakrishnan Vs. M. Krishna Murthy, 

(1987) 7SCC 123, observed as below : 

“……… time limit fixed for approaching the court in different 

situations is not because on expiry of such time a bad cause would 

transform into a good cause.” 

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. Katiji & Ors. 

Reported in AIR (1987) 2 SCC 107, the Hon’ble Supreme Court has observed : 

“………the power to condone the delay is conferred in order to enable 

the courts to do substantial justice to the parties by disposing of the 

matters on merits and further that the expression “sufficient cause” is 

elastic enough to enable the courts to apply the law in a meaningful 

manner to sub-serve the ends of justice. Hon’ble Supreme Court goes 



on to the extent of observing that to sub-serve the end of justice in the 

life-purpose of existence of the institution of Courts.”  

 The Hon’ble High Court Gujarat in- 

Vasantbhai Soni Vs. State of Gujarat & Anr. ABC 2016(II) 543, has held 

as under : 

“It must be grasped that judiciary is respected not on account of its 

power to legalize injustice on technical grounds but because it is 

capable of removing injustice and is expected to do so.” 

The Hon’ble High Court, has further observed : 

“The term every day’s delay must be explained” does not mean 

that a pedantic approach should be made. The doctrine much be 

applied in a rational common sense pragmatic manner.” 

“When substantial justice & technical considerations are pitted 

against each other, cause of substantial justice deserves to be 

preferred.” 

In Union of India Vs. Gaini, A.I.R., 2011 SC 977, the Hon’ble Supreme 

Court observed:  

“The Court should decide the matter on merit by giving the expression 

sufficient cause a pragmatic justice oriented approach.” 

The Hon’ble High Court in New India Insurance Co. Ltd. Vs. Smt. Shanti 

Misra reported in AIR 1976 held that discretion given by Section 5 should not be 

defined or crystallized so as to convert a discretionary matter into a rigid rule of 

law. The expression “sufficient cause” should receive a liberal construction. 

In Shakuntala Devi Jain Vs. Kuntal Kumari reported in AIR 1969 SC 575 

the Hon’ble Supreme Court held that unless want of bona fides of such inaction or 

negligence as would deprive a party of the protection of Section 5 is proved, the 

application must not be thrown out or any delay cannot be refused to be condoned. 



In O.P. Kathpalia Vs. Lakhmir Singh reported in AIR 1984 SC 1744 the 

Hon’ble Supreme Court held that if the refusal to condone the delay results in 

grave miscarriage of justice, it would be ground to condone the delay. 

Further Hon’ble Supreme Court in the case of Haribhai Lakhmanbhai 

Seedhav Vs. State of Gujarat and two others, 2009(27) LCD 1645 has also held 

that the Court should not be reject appeal/revision on the ground of delay and the 

same should be decided on merit.  

The Hon’ble Supreme Court in re : The State of Madhya Pradesh and Ors. 

Vs. Bherulal reported in (2020) 10 SCC 654 has observed as under:  

“A preposterous proposition is sought to be propounded that if there is 

some merit in the case, the period of delay is to be given a go by.” 

20. In fact, it must be the endeavour of the Court to decide the case on merit by giving an 

expression ‘sufficient cause’ the pragmatic justice oriented approach. In view of the 

this, application for condonation of delay dated 16.09.2020 deserves to be allowed at 

cost.  

O R D E R 

The limitation application dated 16.09.2020 is allowed subject to payment of 

cost of Rs. 5,000/=, out of which Rs. 2500/= shall be deposited in Tribunal’s fund 

and rest amount of Rs. 2500/= shall be given to the respondent. Registry is directed 

to register this defective appeal as regular appeal. 

 

(K.K. Jain)                           (T.B. Singh) 

Dated: 05.03.2022 
PRADEEPKUMAR 

 



Appeal No. (D) 267/2021 
Hon'ble Mr. Tej Bahadur Singh, Judicial Member  
Hon'ble Mr. Kamal Kant Jain, Technical Member 
 
Appeal allowed. 
For order, see our order of date passed on separate sheets. 
List this appeal on 22.04.2022 for hearing.  
Dated: 05.03.2022 
pradeep/-                                           (K.K. Jain)             (T.B. Singh) 
 
 


