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AT
LUCKNOW.
APPEAL NO. 09/2020
Banarsi Singh. Appellant.
Versus
M/S Ansal Properties & Infrastructure Ltd. ............ Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Banarsi Singh (hereinafter
referred to as the ‘appellant’) against the order dated 18.10.2019
passed by the U.P. Real Estate Regulatory Authority, Lucknow
(hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No.11201823473 whereby the complaint of the appellant has been

dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant purchased Flat Nos. E-07/06 admeasuring 1020
sq.ft. and E-04/02 admeasuring 1010 sq.ft. in ‘Paradise Crystal’
Housing Project of the respondent, at the basic price of Rs.16,64,640/-
and Rs.16,16,000/- respectively with one car parking to each flat at the
price of Rs.75,000/- each jointly in his own name and in the name of

his sons.

Flat  Buyer  Agreements  were  signed  between  the
complainant/appellant, his sons and the respondent on 25.04.2009
separately for both the flats.

Sale deed of Flat No. E-07/06 was executed on 08.10.2013 and
possession was handed over to the appellant on 12.10.2013 without

completion certificate.
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Owing to certain dispute with the respondent, sale deed of Flat No. E-
04/02 was not executed and due to urgency of money this flat was
transferred (sold) to another person in the last week of December,

2013.

The possession of Flat No. E-07/06 was delayed by 17 months and 17
days. Clause 13 of the agreement stipulated that the company shall
endeavor to offer possession of apartment to the apartment allottee
within 36 months from the date of sanction of building plans by the
authorities subject to force majeure circumstances. Not a single reason
regarding force majeure circumstances was intimated by the

respondent.

A complaint No. 222 of 2015 was filed by the appellant before the
District Dispute Redressal Forum First, Lucknow. Influenced by the
provisions of Section 71 of the Real Estate (Regulation and
Development) Act 2016 (hereinafter referred to as ‘the Act 2016°) the
said complaint was withdrawn on 29.09.2018 and Complaint No.
112018223473 was filed before the Regulatory Authority which was
dismissed by the Regulatory Authority vide impugned order dated
18.10.2019.

No grounds have been mentioned by the appellant in the memo of

appeal to challenge the impugned order dated 18.10.2019.

The appellant has prayed for the following reliefs:--

(1)  to set aside the impugned order dated 18.10.2019.

(11))  to allow the reliefs prayed in Complaint No. 11201823473.

(i11) to provide an amount of Rs.25,000/- to the appellant to

compensate the expenditure of appeal.

The respondent has not filed any objection in the present case before
the Tribunal, although it appears from the reply to the objection filed
by the appellant, that a copy of the objection has been served on the
appellant.
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In his reply to the objection of the respondent the appellant has denied
the averments made in the objection and has reiterated the averments

made in the memo of appeal.

On the basis of pleadings, records of memo of appeal and submission

of learned counsel for the parties, we frame following questions/issues:

(1) Whether the possession of the allotted flat has been given by the
respondent as well as completion certificate of the project in question
has been received by the respondent prior to enforcement of the
provisions of Section (3), which requires registration of ongoing

project?

(i1)) Whether the Regulatory Authority was justified in rejecting the

complaint of the complainant/appellant?

As per the pleadings the factual position is that the appellant booked
Flat Nos. E-07/06 admeasuring 1020 sq.ft. and Flat No. E-04/02
admeasuring 1010 sq.ft. in ‘Paradise Crystal Housing Project of the
respondent, at the basic price of Rs.16,64,640/- and Rs.16,16,000/-
respectively with one car parking to each flat at the price of
Rs.75,000/- each in jointly his own name and in the name of his sons.
The Flat Buyer Letters of Allotment (hereinafter referred to as
‘agreement’) were executed between the parties separately on
25.04.2009 for both the flats. Sale deed of Flat No. E-07/06 was
executed on 08.10.2013 and possession was handed over to the
appellant on 12.10.2013 without completion certificate. Owing to
certain dispute with the respondent, sale deed of Flat No. E-04/02 was
not executed and due to urgency of money this flat was transferred

(sold) to another person in the last week of December, 2013.

As per clause 13 of the agreement, the company had to make endeavor
to offer possession of apartment of the apartment to the allottees within
36 months from the date of sanction of building plans by the
authorities subject to force majeure circumstances. As per allegation of
the appellant the possession of Flat No. E-07/06 was delayed by 17
months and 17 days. The appellant preferred a Complaint No. 222 of
2015 before the District Dispute Redressal Forum First, Lucknow.
Influenced by the provisions of Section 71 of the Act 2016 the said
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complaint was withdrawn on 29.09.2018 and Complaint No.
112018223473 was filed before the Regulatory Authority which was
dismissed by the Regulatory Authority vide impugned order dated
18.10.2019.

The appellant has challenged the impugned order on various grounds
with a prayer to set aside the order dated 18.10.2019 of the Regulatory
Authority and to allow the reliefs prayed in Complaint No.
11201823473 as well as to compensate the appellant by awarding Rs.
25,000/- towards expenditure of appeal. No reply has been filed by the

respondent in the instant appeal.

The perusal of online complaint of the appellant filed on 06.11.2018
before the Regulatory Authority reveals that the complainant/appellant
sought relief for directing the respondent to provide 18% interest on
delayed period and compensation of Rs. 2,00,000/- (two lacs) for
harassment. The records of appeal reveal that respondent filed written
statement before the Regulatory Authority challenging the
maintainability of complaint before the Regulatory Authority on the
ground that the Project in question is not an ongoing project, specially
Tower-E is not registered in RERA since the same fully qualifies for
exemption of registration under Rule 2(h) of U.P. Real Estate
(Regulation and Development) Rules 2016. The Lucknow
Development Authority has also granted the completion certificate
dated 04.03.2017 for Block A, B, E, F on the application for the
Completion Certificate, which was duly filed before Lucknow
Development Authority way back in 2014, much before the enactment

of the Act 2016.

The Regulatory Authority after taking into consideration the fact that
the Completion Certificate had been received by the respondent on
04.03.2017 whereas Sections 3 to 19 of the Act 2016 were notified
w.e.f. 01.05.2017 and hence the provisions of Act 2016 are not

applicable for the same Project.

From the aforesaid analysis, it is evident that the complainant/appellant
after execution of the conveyance deed dated 08.10.2013, took over the

possession of the flat in question on 12.10.2013. The Completion
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Certificate of the Tower in question was received by the respondent on
04.03.2017, whereas the provisions of Sections 3 to 19 of the Act 2016
were notified w.e.f. 01.05.2017 after receipt of the Completion
Certificate by the respondent. The question no. (i) is answered

accordingly.

Vide issue no. 2, we are required to examine as to whether the
Regulatory Authority was correct and justified in rejecting the

complaint of the complainant/appellant?

Section 3 of the Act 2016 mandates prior registration of real estate
project with Real Estate Regulatory Authority. As per Section 3, the
promoter has been restrained from advertising, marketing, booking,
selling or offering for sale, or invite persons to purchase in any manner
any plot, apartment or building, as the case may be, in any real estate
project or part of it, in any planning area, without registering the real
estate project with the Real Estate Regulatory Authority, established
under this Act. It further provides that projects that are ongoing on the
date of commencement of this Act, and for which the completion
certificate has not been issued, the promoter shall make an application
to the Authority, for registration of the said project within a period of
three months from the date of commencement of this Act. Exemption
has been given from registration of a real estate project where the area
of land proposed to be developed does not exceed five hundred square
meters or the number of apartments proposed to be developed does not
exceed eight inclusive of all phases, or where the promoter has
received completion certificate for a real estate project, prior to

commencement of the Act of 2016.

In the instant case, the Completion Certificate of the Tower in question
of the respondent has been received on 04.03.2017 whereas the
provision of Section 3 of Act 2016, regarding registration of a project,
came into force w.e.f. 01.05.2017. The Regulatory Authority taking
into consideration this aspect held that as the project has already been
completed, therefore, the complaint is not maintainable. The issue
regarding the applicability of the provisions of Act 2016 has been
examined by the Hon’ble Apex Court in Civil Appeal No. 6745-6749
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of 2021; M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State
of U.P. & Ors. The relevant para-54 of the said judgment is being

reproduced as follows:-

“54. From the scheme of the Act 2016, its application is
retroactive in character and it can safely be observed that
the projects already completed or to which the completion
certificate has been granted are not under its fold and
therefore, vested or accrued rights, if any, in no manner are
affected. At the same time, it will apply after getting the
ongoing projects and future projects registered under
Section 3 to prospectively follow the mandate of the Act
2016.”

The Hon’ble Apex Court was pleased to observe that the provisions of
Act 2016 apply after getting the ongoing projects and future projects
registered under Section 3 to prospectively follow the mandate of the
Act 2016. In the instant case, the project in question had already been
completed before the enforcement of Section 3 of Act 2016, regarding
registration of the project and, therefore, in the absence of registration
of the project, the provisions of Act 2016 are not applicable. The

question no. (2) is answered accordingly.

On the basis of aforesaid analysis, we do not find any illegality or
perversity in the impugned order dated 18.10.2019 passed by the U.P.
Real Estate Regulatory Authority, Lucknow in Complaint
No.11201823473.

Accordingly, the appeal is dismissed.

Dated: 25.02.2022
Shakir/Tanveer/ (Rajiv Misra) (D.K. Arora)



