THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-659/2022

SUSHIL KUMAR BAGGA e Appellant
Versus
IMPERIA STRUCTURES LTDIMPERIA STRUCTURES LTD .o Respondent
Counsel for Appellant Counsel for Respondent
SHYAM SUNDER BAJPAI KUSHAGRA DIKSHIT
SARVESH TIWARI

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Shyam Sunder Bajpai, learned counsel for the applicant and Sri Sarvesh
Tiwari along with Ms. Fuhar Gupta, learned counsel for the respondent, on the
application for condonation of delay.

The submission of learned counsel for the applicant is that the impugned order of
the Regulatory Authority dated 25.01.2022 was uploaded on the web page of UP
RERA and communicated to the parties on 28.01.2022. The limitation for filing
appeal was upto 29.03.2022, but the applicant filed application for rectification of
the order dated 25.01.2022 on 19.03.2022. The application of the applicant under
Section 39 of the Act 2016 was rejected vide order dated 28.04.2022. The
limitation for filing the appeal from the said date (28.04.2022) was upto
26.06.2022, whereas the appeal was filed on the portal of the Tribunal on
05.09.2022.

Learned counsel for the applicant further submitted that due to lack of legal
knowledge and information the appellant did not make the Tata Capital Housing
Finance Ltd. a party as well as due to lack of information he did not claim the
disbursed amount while filing the complaint case against the promoter/respondent
and after getting the information and knowledge about the mistake done by the
applicant, he filed rectification application under Section 39 of the Act 2016 on
19.03.2022 within two years of the order dated 25.01.2022, but the same was
rejected by the Regulatory Authority on 28.04.2022. Thereafter the applicant
received a notice on 21.07.2022 from the court of District Judge South East Delhi
to attend the court on 26.08.2022 for hearing of the case which was filed by the
Bank under Section 9 of the Arbitration and Conciliation Act for recovery of bank
loan. The applicant, after running from pillar to post, enquired from the office of
UP RERA Gautam Budh Nagar where he was informed that the applicant has to
file an appeal before this Tribunal to seek the relief and finally the applicant



decided to file an appeal before this Tribunal after expiry of limitation period,
which expired on 26.06.2022.

Learned counsel for the applicant was asked about the cause shown after rejection
of the rectification application on 28.04.2022 as no cause has been shown for not
filing the appeal against the impugned order dated 25.01.2022 read with the order
of rejection dated 28.04.2022 on the application under Section 39 of the Act 2016.
The learned counsel for the applicant could not explain the position.

Learned counsel for the respondent, Sri Sarvesh Tiwari, while opposing the
application for condonation of delay, submitted that the instant case filed by the
applicant is not in any sense an appeal challenging the illegality and perversity of
the impugned order dated 25.01.2022 and rejection of application of his application
under Section 39 of the Act 2016, as no prayer for setting aside of the said two
orders has been made and a perusal of the relief clause reveals that a new set of
reliefs has been sought which is not permissible while challenging the order of the
Regulatory Authority.

It is also submitted by learned counsel for the respondent that the applicant was
pursuing all the remedies as per averments of the affidavit and apparently his
counsel did not advise him properly that in the appeal illegality and perversity of
the impugned order is challenged and relief, if any, may be sought due to changed
circumstances.

The learned counsel for the applicant, at this stage, submitted that he needs to file a
better affidavit in support of the application for condonation of delay.

In the interest of justice, we grant 10 days’ time for filing better affidavit in support
of application for condonation of delay. The applicant will send soft copy of the
better affidavit to the respondent and its counsel on their email IDs with 10 days.
Objection, if any will be filed by the respondent within a week thereafter.

List this defective appeal for consideration of application for condonation of delay
on 01.05.2023.

(K.K. Jain) (D.K. Arora)

Dated: 29.03.2023
SHAKIR



