BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

Appeal No.242 OF 2022

Arvind Kumar Singh ... Appellant.

Mahaluxmi Infrahome Pvt.Ltd. @ .......... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Tushar Bahadur, learned counsel for appellant and Sri Harish

Pandey, learned counsel for respondent.

2. The appellant/ allottee is raising challenge to the judgement and order
dated 30.12.2021 passed by the U.P Real Estate Regulatory Authority, at
Gautam Budh Nagar, (for short ‘Regulatory Authority’), in complaint no.
NCR 144/09/59699/2020, whereby, the appellant’s prayer for refund was
rejected and a direction came to be issued to the respondent/promoter to

hand over possession of the allotted unit and interest thereon.
3. The facts inter-se parties are not in dispute.

4.  The respondent/ promoter floated a residential project named, ‘Migsun
Ultimo’, situated on Plot No. GH-03, Sector-Omicron-3, Greater Noida,
U.P. Pursuant thereof, an allotment letter was executed between the parties
on 04.04.2016, allotting to the appellant/allotee unit No. SUN-4-1406, on
the 14th Floor of Tower SUN-4, having super area of 1005 sq. ft.

5. The short question that arises for consideration is as to whether the
appellant/allottee is entitled for refund of the amount at Rs.3,99,348, along

with prescribed interest thereon in a delayed project.
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Learned Counsel for the appellant submits that the appellant was given an
option by the respondent to avail a home loan through Indiabulls Finance
Ltd. under the 'Subvention Super Six Plan' in respect of the booked unit. It
was assured, both at the time of booking and subsequently through an email
dated 31.07.2018, that the PEMI/EMI would be borne by the respondent

until the offer of possession.

However, the appellant was informed through an email dated 29.09.2018
and a document titled NPV Sheet' that the subvention period would end in
October 2018, and that from November 2018 onwards, the PEMI/EMI

amounts would be debited from the appellant’s account.

Learned Counsel for the respondent/ promoter submits that the respondent
by his letter dated 12.10.2019 informed the appellant that PEMI/EMI will

be adjusted in final demand/ offer of possession demand only.

It is pertinent to mention that the appellant has paid a sum of Rs.25,88,739

out of which the sum of Rs. 3,99,348/- was paid from his own saving and

the rest amount was paid by the appellant through his Home Loan Account

As per clause 19 of the allotment letter the flat/ unit was to be delivered
within thirty-six months from the date of agreement i.e., on or, before
30.04.2019. It was further provided that the respondent/promoter would be
entitled to a grace period of six months for the delivery of possession,

thereby, extending the final date for handover to October 2019.

The Learned counsel of the appellant submits that although the offer of
possession of the unit was made on 25.01.2020, but the same was defective

for want of OC/CC which has not yet been obtained by the promoter.

Learned counsel for the respondent in rebuttal submits that that the project
was completed in January, 2020. The respondent had already applied for
0O.C/CC before the competent authority on 12.02.2020. He further submits
that the respondent has already obtained all necessary No Objection

certificates which may be required to obtain OC/CC.
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The appellant/ allottee, aggrieved by the delay of the project, instituted a
complaint on 09.09.2020 under Section 31 of the Act, 2016, claiming

refund of the deposit, along with, delay interest thereon.

The Learned Regulatory Authority instead directed possession of the unit
which shall to be handed over to the appellant on or before 31.01.2019,
along with the Occupancy Certificate or Completion Certificate OC/CC.
The Authority further directed the respondent to pay delay interest
calculated from 31.10.2019 till the date of OC/CC or, the date of offer of

possession whichever is later.

During the pendency of the present appeal the home loan account of the
appellant was closed and settled by the respondent on 11.02.2025. The only
dispute inter se parties is against the refund of Rs. 3,99,348 and interest

thereon.

The learned counsel of the respondent/promoter at the outsets submits that
the appellant is a defaulter who failed to make timely payments and thus
the possession got delayed. He further submits that since the respondent
had already applied for OC/CC and the unit is ready for possession. The

appellant is not entitled for any refund.

The Learned counsel of the respondent/ promoter further submits that an
amount Rs. 25,68,112 was received from the appellant and upon his
request for refund the unit was cancelled and further an amount of Rs.
21,68,764 was refunded back to him by way of closing his bank loan.
Therefore, the appellant/allotee is not entitled to any other refund.

It is evident from the facts on record that there has been an inordinate delay

in the completion of the project. As per the terms of the allotment letter,
possession of the unit was to be handed over on or before October 2019.
However, the respondent/promoter failed to adhere the terms of the
allotment letter. The purported offer of possession made by the
respondent/promoter on 25.01.2020 was defective, for the want of OC/CC.
According to the respondent’s own stand, the project was completed in
January 2020, and the application for OC/CC was filed on 12.02.2020.
Despite this, no subsequent offer of possession was made to the
appellant/allottee in May 2020. The respondent/promoter has not claimed

to have issued any further offer of possession thereafter.



19.

Accordingly, the appellant/allottee is entitled to seek refund of the
deposited amount, as the respondent/promoter, even after completion of

the project, failed to make a lawful and valid offer of possession.

It would be apposite in the first instance, to refer to certain provisions of

the Act 2016, which are relevant in the facts of the present case.

Section 18 is extracted:

20.

(1) If the promoter fails to complete or is unable to give possession of
an apartment, plot or building, —

(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein, or

(b) due to discontinuance of his business as a developer on account
of suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of
that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation
in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.

(2) The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project
is being developed or has been developed, in the manner as provided
under this Act, and the claim for compensation under this subsection
shall not be barred by limitation provided under any law for the time
being in force.

(3) If the promoter fails to discharge any other obligations imposed
on him under this Act or the rules or regulations made thereunder or
in accordance with the terms and conditions of the agreement for
sale, he shall be liable to pay such compensation to the allottees, in
the manner as provided under this Act.

On careful perusal of Section 18, inter-alia, recognizes functions and duties
of promoter to complete the project by the due date promised in any
document be it allotment letter/agreement/broacher /prospectus. The date
of completion is to be declared by the promoter on an affidavit before the
RERA Authority while seeking registration of the project. In the event of
default of the promoter in honouring the contractual due date of

completion, the allottee in such an event is entitled to make either of
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the two choices mandated in Section 18(1) and the proviso to Section
18(1). An allottee can choose to withdraw from the project, and on demand,
the promoter shall be liable to return the amount received by him in respect
of that apartment with interest at such rate, as may be prescribed, including
compensation. In the event an allottee makes a choice to continue in the
delayed project, he shall be paid by the promoter interest for every month
of delay till handing over possession of the unit. Section 18(1), therefore,
comes into operation if the promoter ‘fails to complete’ or ‘unable to give
possession’ of the unit. In the present case, the respondent/promoter,
despite having applied for the OC/CC on 12.02.2020, has failed to offer
possession of the unit to the appellant/allottee. No steps were taken by the
promoter to hand over possession thereafter, reflecting a continued failure
on the part of the promoter to fulfil his contractual and statutory
obligations. In that event, allottee was justified in making a demand, by

filing a complaint, to withdraw from the project.

Section 19 of the Act outlines the rights and duties of the allottees. It has
been expressly provided that if the promoter fails to deliver possession of
the apartment, plot, or building in accordance with the terms of the
agreement for sale, or is unable to do so due to suspension or revocation of
their registration under the Act, the allottee has the right to claim a refund
of the amount paid along with interest at such rate, as may be prescribed
and compensation in the manner as provided under the Act. Further, the
allottee is mandated to take possession of the unit within two months from
the receipt of OC/CC by the promoter. In other words, promoter on
completion of the project has to make an offer of possession of the unit and

settle the accounts. The promoter, in the given facts defaulted.

Relevant sub-sections of Section 19 is extracted:

(4) The allottee shall be entitled to claim the refund of amount paid
along with interest at such rate as may be prescribed and
compensation in the manner as provided under this Act, from the
promoter, if the promoter fails to comply or is unable to give
possession of the apartment, plot or building, as the case may be, in
accordance with the terms of agreement for sale or due to
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discontinuance of his business as a developer on account of
suspension or revocation of his registration under the provisions of
this Act or the rules or regulations made thereunder.

(10) Every allottee shall take physical possession of the apartment,
plot or building as the case may be, within a period of two months of
the occupancy certificate issued for the said apartment, plot or
building, as the case may be.

(11) Every allottee shall participate towards registration of the
conveyance deed of the apartment, plot or building, as the case may
be, as provided under sub-section (1) of section 17 of this Act.

Section 19, inter alia, mandates that the allottee shall be entitled to claim
refund of the amount along with interest at the prescribed rate if the
promoter fails to comply or is unable to give possession of the unit in terms
of the agreement. Further, the allottee shall take physical possession of the
unit within a period of two months of OC/CC issued by the competent
authority and thereafter participate towards registration of conveyance
deed of the unit. In the given facts, the promoter had not made any effort
to handover possession of the unit, therefore, the appellant/allottee is
entitled to refund of his deposit along with interest thereon. The question

is accordingly answered.

Having due regard to the facts and circumstances of the case and for the
reasons assigned herein above, the appeal is allowed by passing the
following orders:

(1)  The impugned order dated 30.12.2021, passed in complaint no.
NCR144/09/59699/2020, by the Regulatory Authority is set aside
and quashed.

(1))  The appellant shall be entitled to refund at Rs.3,99,348/- along with
interest at MCLR+1% till the date of payment, by the respondent.

(i11) The amount shall be paid by the respondent within 45 days from the
date this order is uploaded on the portal.

(iv) No order as to costs.

Dated : 06.08.2025
Irfan/ Sanya

(Devindar Singh Chaudhry) (Suneet Kumar)



