
 RESERVED JUDGMENT 

                                                                      BENCH-1 

 THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
        AT 

                  LUCKNOW. 
 
 
 

 Appeal No. 486/2022 

 

1.Yash Dua 

2. Nisha Dua.                              ……………Appellants. 
        Versus 

M/s Floral Realcon Pvt. Ltd.            …………Respondent. 

     With  

    Appeal No. 487/2022 

Anuj Kumar Kaushik.    …………..Appellant. 

     Versus 

M/s Floral Realcon Pvt. Ltd.    …………Respondent.  

 

     With  

Appeal No. 492/2022 

Mithun Kumar Soni.                            ……………Appellant. 

     Versus 

M/s Floral Realcon Pvt. Ltd.                   …………Respondent. 

      

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 

1. Heard Ms. Surangama Sharma, learned counsel for the appellants and 

Sri Harish Pandey, learned counsel for the respondent.  
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2.   These three appeals have been preferred under Section 44(1) of the 

Real Estate (Regulation and Development) Act, 2016 (hereinafter 

referred to as ‘the Act 2016’) against the similar orders dated 

20.05.2022 passed by the  U. P. Real Estate Regulatory Authority, 

Regional Office, Gautam Budh Nagar (hereinafter referred to as ‘the 

Regulatory Authority’) in the proceedings under Section 63 of the Act 

in Complaint No.NCR144/09/1447/2019 (Yash Dua and Nisha Dua 

Vs. M/s Floral Realcon Pvt. Ltd.), Complaint No. 

NCR144/09/0343/2019 (Anuj Kumar Kaushik Vs. M/s Floral Realcon 

Pvt. Ltd.) and Complaint No. NCR144/07/0114/2019 (Mithun Kumar 

Soni Vs. M/s Floral Realcon Pvt. Ltd.) whereby the Regulatory 

Authority directed the promoter/respondent to offer possession to the 

complainant and the complainant/appellants were directed to take 

possession of their unit by paying the balance amount, if any, and 

ensure execution of the registry.  In case the complainants/appellants 

do not take possession of their unit by 31.07.2022 then the 

promoter/respondent will be at liberty to proceed in accordance with 

the agreement. The Secretary RERA was also directed to ensure 

issuance of recovery certificate for delay period till last electrical 

safety certificate dated 22.04.2019, if the promoter/respondent does 

not file copy of accounts by 31.07.2022, after paying/adjusting the 

amount of interest as per order dated 17.02.2020.  It was further 

directed that further proceedings under Section 63 of the Act will be 

held after receipt of the report of the District Magistrate, till then the 

file be kept in abeyance.  

3.  Since the facts and issues in these three appeals are common, 

therefore, they were heard together and are being disposed by a 

composite judgment.  For the sake of convenience we take Appeal 

No. 486/2022 (Yash Dua and Nisha Dua Vs. M/s Floral Realcon Pvt. 

Ltd.) as lead case.   

4.  The facts of the lead case, as culled out from the memo of appeal, are 

that the appellants booked an apartment in the project of the 

respondent, namely “Apex Golf Avenue” situated at Plot No. GH-03, 

Sports City, Greater Noida, Gautam Budh Nagar, Uttar Pradesh.  The 
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Apartment Buyer Agreement of the booked unit No. D-606, 6th Floor, 

Tower-D was executed on 01.11.2015 for a total sale consideration of 

Rs.49,37,949/-. 

4.1  As per clause 5.1 of the Apartment Buyer Agreement dated 

01.11.2015, the possession of the booked unit/flat was to be delivered 

by the promoter/respondent by June 2018.  The appellants have made 

payment of Rs.49,02,944/- in lieu of the total sale consideration of the 

booked unit. 

4.2  The promoter/respondent did not deliver the legal possession of the 

booked unit by June 2018 even after payment of 99.29% of the sale 

consideration of the unit.  The balance 0.71% of the total sale 

consideration was not paid by the appellants because there was no 

valid offer of possession served by the promoter/respondent.  The 

promoter/respondent started employing coercive tactics upon the 

appellants for taking possession of the allotted unit without obtaining 

Occupancy Certificate/Completion Certificate of the project or 

achieving deemed completion as described in Section 4(5) of the Uttar 

Pradesh Apartment (Promotion, Ownership and Maintenance) Act 

2010. 

4.3  Aggrieved by the behaviour of the promoter/respondent, the 

appellants approached the Regulatory Authority by filing a complaint 

under Section 31 of the Act 2016.  After the adjudication of the 

aforesaid complaint, the Regulatory Authority vide order dated 

17.02.2020 passed the following directions:-- 

        a) the Respondent is directed to provide the physical 

possession of the booked unit within 45 days of the upload 

of this order after completing the construction of the 

Project and after obtaining Occupation Certificate from 

the Competent Authority to the Complainant and get the 

registry of the unit  done after receiving the stamp duty 

from the Complainant; 

      b) the Respondent is also directed that as per the executed 

Builders Buyers Agreement (BBA) the delay period shall 
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be calculated as: (i) till the date of obtaining of OC/CC [or 

8 days after the application of OC/CC along with the 

Electrical Certificate/ Fire Safety Certificate/ Structural 

Certificate/Lift (ii) till the date of offer of possession, 

whichever period is later shall ensure to pay the delay 

interest at the rate of MCLR+1%. If the amount of delay 

interest payable to the allottee is more than the due 

amount payable by the allottee, the same shall be paid to 

the allottee. Also, the delay interest shall not be calculated 

for the period of which the allottee has got physical 

possession of the unit; 

       c) it is also being clarified that as per definition of Section 

2 (za) (i) of the RERA Act, 2016, if any delay payment 

interest is being charged by the Promoter to the Allottee, 

the same interest shall be payable by the Promoter to the 

Allottee if any default is done by the Promoter; 

       d) If the Electrical Certificate/Fire Safety 

Certificate/Structural Certificate/ Lift Installation 

Certificate of the Project is available with the Promoter 

then in that situation, the Promoter shall ensure to execute 

the registered sale deed/ lease deed/ sub-lease deed in 

favour of the allottee within 45 days of the upload of this 

order; 

4.4  The promoter/respondent did not comply the aforesaid directions of 

the order dated 17.02.2020 and raised a demand of Rs.1,74,140/- 

against the appellants in the name of extra charges payable at the time 

of possession, vide email dated 17.03.2020.  The promoter/respondent 

levied unreasonable and illegal charges against the appellants in the 

name of Gas connection and allied civil work charges, advance 

maintenance charges of 4 months, power backup charges and balcony 

light fittings, which were vehemently denied by the appellants being 

illegal and based on one sided and biased calculation of the 

promoter/respondent.  



5 
 

4.5  Aggrieved by the intentional and deliberate abstinence from 

complying with the Section 31 order dated 17.02.2020 by the 

promoter/respondent, the appellants once again approached the 

Regulatory Authority under Section 63 of the Act 2016 for execution 

of the order dated 17.02.2020.  The Regulatory Authority issued a 

show cause notice dated 06.10.2020 to the promoter/respondent 

directing it to furnish compliance report within 15 days.  The 

promoter/respondent neither replied the said notice nor complied with 

the Section 31 order dated 17.02.2020. 

4.6  On 22.09.2021 the Regulatory Authority directed the respondent to 

give physical possession of the unit to the appellants and pay delay 

interest till the date of obtaining of OC/CC (or 8 days after the 

application of OC/CC along with the Electrical Certificate, Fire Safety 

Certificate, Structural Certificate and Lift Certificate) or till the date 

of offer of possession, whichever is later; and further to ensure 

payment of delay interest at the rate of MCLR+1%. 

4.7  In the hearing of 01.11.2021 the promoter/respondent was directed to 

file the 4 certificates pertaining to the project, but the same was not 

complied with by the promoter/respondent.  At every point of time 

and every stage of complaint case, the promoter/respondent has 

ignored the directions of the Regulatory Authority and has not 

complied even a single direction of the Regulatory Authority.  

4.8  The application for issuance of part completion certificate dated 

22.11.2018 was rejected by GNIDA on 20.12.2018 and the objections 

raised by GNIDA have not been removed by the promoter/respondent.  

Since the purported application of CC/OC was rejected within 28 

days, which is less than 90 days’ stipulated in Section 4(5) of the U.P. 

Apartment Act 2010, it does not qualify for deemed completion. 

4.9  The promoter/respondent has fraudulently and misleadingly given 

physical possession of some of the flats of the project to other 

allottees without the registration of sub-lease deed/conveyance deed. 

This way, neither the allottees have got their title/ownership right in 

the property nor they have got legal possession of their property even 
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after payment of their hard earned money.  It has already been three 

and half years since the purported application for OC/CC and not a 

single allottee has got the registration of the sub-lease deed. 

4.10 As per the original permit dated 22.05.2015 the validity of the project 

is upto 21.05.2020.  As on date, the approval of the sanctioned map of 

the project is not valid. Though the approved sanctioned map is 

extendable up to 21.05.2023, but the promoter/respondent has neither 

applied for the extension of the approved map nor has received any 

extension of the approved sanctioned map.   As on date the approved 

sanctioned map is not valid and the promoter/respondent has not 

received the OC/CC of the project.  

4.11 After the alleged completion of the project by the 

promoter/respondent in November 2019, the Regulatory Authority 

conducted a site inspection of the project in February 2020.  In the site 

inspection report dated 02.02.2020 the Regulatory Authority observed 

that the project is still under construction and only approx. 68% of the 

development work of the project has been completed by the 

promoter/respondent.   

5.  The appellants have challenged the order dated 20.05.2022 passed by 

the Regulatory Authority in the proceedings under Section 63 of the 

Act, on the following grounds:-- 

(A) Because the order dated 20.05.2022 of Ld. UP-RERA is perverse, 

suffers from patent illegality, irrational and contrary to the 

material available on record and legal position; 

(B) Because the Ld. UP-RERA erred by not considering the 

admission on the part of the Appellants/ Allottees against the 

illegalities and irregularities by the Respondent/ Promoter; 

(C) Because the Ld. UP-RERA failed to implement its own Section 31 

order dated 17.02.2020 in Section 63 proceedings thereby 

depriving the Appellants/ Allottees of his legitimate rights; 

(D) Because the impugned execution order dated 20.05.2022 passed 

under Section 63 of the RERA Act, 2016 is not in consonance 
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with its own order passed under Section 31 of the RERA Act, 

2016 dated 17.02.2020 and is also not compliant with the 

relevant legal provisions; 

(E) Because the Ld. UP-RERA failed to consider the site inspection 

report dated 02.02.2020 and the written arguments filed by the 

Appellants/Allottee in execution proceedings under Section 63 of 

the RERA Act, 2016. 

(F) Because the action of the Respondent/ Promoter is in violation o 

Section 11(4) (b), 17 and 18 of the RERA Act, 2016; 

(G) BECAUSE the impugned execution order dated 20.05.2022 is 

contrary to the material available on the record, the settled legal 

position, unjust and unfair. 

6.  The appellants have prayed for the following reliefs:-- 

(a) To set aside the impugned execution order dated 20.05.2022 

passed under Section 63 of the RERA Act 2016. 

(b)  To pass an order whereby the respondent/promoter be directed to 

handover the peaceful and legal possession of the allotted 

unit/apartment after obtaining final Occupation/Completion 

Certificate (as per local laws) of the said project/tower and also 

execute and register the Tri-Partite Sub-lease deed as per 

applicable laws along with payment of delay interest at the rate of 

SBI MCLR+1% per annum as mandated under Section 18 of the 

RERA Act, 2016 from the committed date of possession i.e. June 

2018 till the date of actual legal possession with registered 

conveyance deed.  

(c)  To direct the respondent/promoter to withdraw all the illegal 

demand letters issued by it to the appellants and not charge any 

type of illegal charges not covered in the Apartment Buyer 

Agreement dated 01.11.2015 from the appellants in the name of 

possession charges.  
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(d)  To direct the respondent to issue fresh offer of possession only 

after successfully obtaining Occupation/Completion Certificate 

(as per local laws) of the said project and annex the copy of 

OC/CC with the said fresh offer of possession and delay interest 

to be applicable from the committed date of possession i.e. June 

2018 till the date of registration of conveyance deed at the rate of 

SBI MCLR+1% per annum.  

(e)  To award a compensation of a sum of Rs.5,00,000/- on account 

of deficiency of service, mental agony caused to the appellants 

due to the acts of the respondent and for the financial hardships 

faced by the appellants.  

7.  The promoter/respondent filed objections to the grounds of appeal and 

submitted that the project is complete in all respect and the respondent 

had applied for obtaining the Completion Certificate  way back on 

22.11.2018.  The promoter/respondent further submitted that: 

7.1  Details of payment and proposed date of possession mentioned in the 

memo of appeal are admitted.  

7.2  Offer of possession along with demand letters were being issued by 

the respondent/promoter in compliance of the order dated 17.02.2020.  

The demand letter dated 17.03.2020 was sent absolutely in terms of 

the BBA executed between the parties. 

7.3  There was no occasion for filing an execution petition before the 

Regulatory Authority as the order 17.02.2020 stands very well 

complied on 17.03.2020, when the offer of possession along with the 

demand letter adjusting the delayed penalty was duly sent to the 

appellants.   There is no question of giving offer of possession again 

and again.  All the respective NOCs in regard to CC were already 

placed on record. 

7.4  Learned Executing Court has very well issued directions for issuance 

of recovery proceedings against the respondent/promoter which is in 

itself sufficient to prove that the executing court has rightly taken 

steps for getting the parent order executed. 
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7.5  The appellants are merely inclined towards obtaining monetary gains 

out of the present factual scenarios and are not at all inclined towards 

taking possession of their unit.  

7.6  Like every real estate project, the instant project is also divided into 

various phases and so far as the portion/flat of the appellants is 

concerned, the same is duly completed, fit to use and very well falls 

under the category of deemed completion. The inspection was 

conducted approximately 3 years ago, and so far as today’s scenario is 

concerned the project is duly completed as per the sanctioned layout 

plan.  Today more than 200 families are residing in the instant project.   

7.7  The order under challenge is just, fair and equitable in the eyes of law.  

8.  The appellants filed their reply/rejoinder to the objections of the 

respondent denying the averments made by the respondent and 

reiterating the averments made by the appellants in the memo of 

appeal.  The appellants further submitted that: 

8.1  The appellants have no objection if the promoter/respondent is ready 

to comply with the order dated 17.02.2020 passed under Section 31 of 

the Act 2016 in verbatim.   The entire purpose of filing the instant 

appeal is to challenge the impugned order dated 20.05.2022 on the 

ground that the Regulatory Authority has made an error in execution 

of its own order dated 17.02.2020 passed under Section 31 of the Act 

2016.  

8.2  Clause 5.3 of the Apartment Buyer Agreement dated 01.11.2015 

states that the possession of the apartment shall be handed over to the 

respective buyers of that tower after obtaining the 

occupation/completion certificate.  The order of the Regulatory 

Authority dated 17.02.2020 states that the promoter/respondent must 

first obtain occupancy certificate and then deliver physical possession 

of the flat to the allottee.  The respondent time and again deliberately 

failed to honour the Section 31 order dated 17.02.2020 and the terms 

of the Apartment Buyer Agreement dated 01.11.2015. 
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8.3  Clause 5.4 of the Apartment Buyer Agreement dated 01.11.2015 

states that the possession of the apartment shall be delivered by the 

Company (Promoter) to the Buyer only up on registration of the Sub-

Lease Deed.  The respondent/promoter contends that it has 

purportedly achieved deemed completion of the project way back in 

November 2018, but more than 4 years have passed since then and the 

respondent/promoter is not in a situation of getting the sub-lease deed 

registered of a single allottee.  The allottees of the project who have 

taken physical possession are forced to live without title over their 

own property. 

8.4  Purported offer of possession dated 17.03.2020 is not in compliance 

with the order dated 17.02.2020 passed under Section 31 of the Act 

2016 and further during the conciliation hearing before the Ld. 

Conciliator of UP RERA, the respondent/promoter had denied that 

this letter dated 17.03.2020 is an offer of possession.  The delay 

penalty to be paid by the respondent/promoter to the appellants was 

not adjusted.  

8.5  Taking the cognizance of the conciliation request of the appellants and 

after discussion with the respondent/promoter, the learned Conciliator 

of UP RERA issued an order dated 18.12.2020 for compliance of the 

order dated 17.02.2020 passed under Section 31 of the Act 2016 and 

calculation of the delay penalty payable by the respondent, promoter, 

but the respondent/promoter maliciously denied to honour the order 

dated 17.02.2020.  It is vehemently denied that the 

respondent/promoter ever offered penalty interest to the appellants as 

per the order dated 17.02.2020. 

8.6  If the intention of the respondent/promoter was ever to comply with 

the order dated 17.02.2020, it would have complied with it during the 

pendency of the execution proceedings under Section 63 read with 

Sections 38 and 40 of the Act 2016 or would have replied the 

execution notices issued for compliance of Section31 order dated 

17.02.2020. 
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8.7  It is denied that the project has ever achieved completion or deemed 

completion status. It is denied that there has even been an attempt to 

get any relief which is not available to the appellants under law. The 

issue raised by the appellants is that the impugned order dated 

20.05.2022 is not in consonance with Section 31 order dated 

17.02.2020. 

8.8  As per the uploaded data by the respondent/promoter before the UP 

RERA, the Fire & Life Safety Certificate was obtained on 

064.06.2019, which is almost 7 months after the purported application 

for OC/CC.  This amply proves that the purported application dated 

22.11.2018 is incomplete as per the provisions of the UP Apartment 

Act 2010. 

8.9  Applications of the promoter/respondent for Completion Certificate 

have been rejected multiple times by the competent authority on 

various dates. 

8.10 It is denied that the executing court has issued recovery proceedings 

against the respondent/promoter in the instant case.  The appellant had 

already written to the Regulatory Authority on 12.09.2022 requesting 

to not issue any RC in his case.  

8.11 It is denied that the project is divided into various phases.  There is no 

document either filed before the Regulatory Authority or on record of 

this case proving that the project is divided into phases. 

8.12 It is the first prerequisite of compliance of Section 31 order that the 

promoter/respondent must obtain OC/CC for delivering the physical 

possession of the flat to the appellants.  The appellants are suffering 

even after payment of 100% of consideration of their unit/apartment 

since 2018 and there is no commitment as to when they will receive 

the legal possession of their allotted unit/apartment from the 

respondent/promoter.  

8.13 The action of the promoter/respondent is in violation of Section 

11(4)(b), 17 and 18 of the Act 2016 and the impugned execution order 
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dated 20.05.2022 is contrary to the material available on record, the 

settled legal position, unjust and unfair.  

9.        The pleadings, record and submissions of learned counsel for parties 

reveal that appellants approached the Regulatory Authority for 

seeking possession, delay penalty, interest, settlement of demand, rent 

and compensation for mental harassment. The Regulatory Authority 

by means of order dated 17.02.2020 directed the respondent to 

provide physical possession of the booked unit within 45 days of 

uploading of the order after completing the construction of the project 

and obtaining occupation certificate from the competent authority and 

get the registry of the unit done after receiving the stamp duty from 

the complainant. Respondent was further directed to calculate the 

delay period as per builder buyers agreement as (i) till the obtaining of 

OC/CC or after 8 days of applying for OC/CC along with Electrical 

Certificate, Fire Safety Certificate, Structural Certificate, Lift 

installation certificate or till the date of offer of possession, whichever 

is later ensure the payment of delay interest at the rate of MCLR+1%.  

Further if the electrical safety certificate, lift installation certificate & 

Structural Engineer Certificate of the project are available with the 

promoter then in that situation the promoter shall ensure to execute 

registered sale deed/lease deed/sub lease deed in favour of the allottee. 

9.1 The appellant feeling aggrieved against the non compliance of the 

directions dated 17.02.2020 approached the Regulatory Authority by 

filing application dated 21.05.2020 for execution of the same and 

show cause notice was issued to the respondent on 09.06.2020 seeking 

compliance report by 20.07.2020. The respondent vide letter dated 

09.06.2020 submitted compliance report stating therein that the offer 

of possession has been given to the complainants on 21.12.2018. 

9.2 Again show cause notice was issued to the respondent on 11.08.2020 

seeking compliance report by 15.09.2020. The respondent vide letter 

dated 04.09.2000 submitted compliance report stating that the 

complainant was again given offer of possession on 17.03.2020. Order 

reveals that during the course of hearing on 29.12.2021, complainant 
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pointed out that till date possession has not been given with interest 

for delay and taking into consideration the statement of respondents 

that they are ready to provide possession, the offer of possession has 

already been given but the complainants are not taking possession. 

The application for obtaining OC/CC has also been submitted along 

with all the necessary certificates before the competent authority. The 

Executing Authority in pursuance to the order dated 17.02.2020 as 

well as taking into consideration the necessary certificates (Fire Safety 

Certificate dated 21.02.2019, structural certificate dated 22.02.2019, 

lift installation certificate dated 19.03.2019, electrical safety 

certificate dated 22.04.2019) directed the respondent to offer 

possession and the complainant after clearing admissible dues shall 

take possession of the unit and execute the registry in accordance with 

law and if complainant did not take possession by 31.07.2022, the 

respondent will be free to take action as per the agreement and taking 

note of the interest part as per the directions contained in the order 

dated 17.02.2020, directed Secretary RERA for taking steps for 

recovery of interest from the promised date in the agreement till 

receipt of the report of the District Magistrate on the recovery 

certificate. 

10. The appellant feeling aggrieved against the order passed by the 

Executing Authority dated 20.05.2022 filed instant appeal for setting 

aside of the same and claimed various other reliefs which were not 

part of the original plaint. 

11. On examination we found that the entire effort of the appellant is to 

challenge the order dated 17.02.2020 in the garb of the order passed 

by the Executing Officer dated 20.05.2022 and in this endeavour the 

appellant has further claimed reliefs which were not before the 

Regulatory Authority. 

12. In view of the aforesaid analysis, we do not find any illegality or 

perversity in the order of the Executing Authority dated 20.05.2022. 

The matter is still pending before the Executing Authority and it is 

open for the appellant to raise the issue of non compliance of order 
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dated 17.02.2020 before the Executing Authority, if necessary, by 

moving appropriate application, but at this stage we do not find any 

illegality or perversity in the order dated 20.05.2022. Accordingly the 

grounds challenging the above order have no force. 

13. The Appeal Nos.486 of 2022, 487 of 2022 and Appeal No.492 of 

2022 are accordingly dismissed. 

  
Dated:07.05.2024 

 Shakir/Irfan        (Sanjai Khare)  (D.K. Arora) 
 

 


