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Heard Sri Harish Pandey, learned counsel for appellants and Sri Vasudev
Trivedi, Advocate, holding brief of Sri Abhishek Khare, learned counsel

for respondent.

The appeal is directed against the order dated 02.06.2023, passed by the
learned RERA Authority in Complaint No. LKO162/06/95161/2022,
whereby, the interest for the delayed project was granted to the
appellant/allottee w.e.f. 10.09.2016 to 17.02.2020 after deducting two

year period due to force majeure.

Appellant seeks interest w.e.f. 15.09.2014 to 03.06.2022 i.e. till date of
possession of the Unit, further, raises challenge to the two year deduction
made due to force majeure by RERA Authority towards removal of High

Tension Electric Wire over the real estate project plot.

The facts inter se parties is not under dispute. The respondent launched a
project in the name ‘PARIJAT HOUSING’ in Vikrant Khand, Gomti
Nagar, Lucknow. Unit No. PJ/201/B-1, 3 BHK flat came to be allotted to
the appellant vide allotment letter dated 10.09.2012. The sale
consideration of the Unit was at Rs.44,50,000/-, which was to be paid as

per schedule provided in the allotment letter/agreement. It is not in



dispute that payments were made. The project was to be completed
within two years i.e. on or before 14.09.2014, however, the project was
inordinately delayed and finally the completion certificate came to be
issued by the competent authority on 07.02.2021, the sale deed of the
Unit was executed on 03.04.2021. Finally, possession of the Unit was
handed over to the appellant/allottee on 03.09.2022. In this backdrop the
appellant claims interest on their deposits till the date of possession in
view of the mandate provided in proviso to Section 18(1) of the Real

Estate (Regulation and Development) Act, 2016 (for short, ‘Act 2016).

The short question that falls for consideration is as to whether the learned
RERA Authority was justified in deducting two year period taken by the
competent authority for removal of High Tension Electric Wire under

force majeure.

It is not in dispute between the parties that the project was to be
completed by 15.09.2014 but it got inordinately delayed. After the
enforcement of Act, 2016, the project floated by the respondent came to
be registered with the RERA Authority. The project came to be
completed on 17.02.2022 on the issuance of CC. However, the sale deed
for the Unit came to be executed earlier on 03.04.2021 and finally
possession of the Unit was handed over to the appellant on 03.09.2022.

It is not the case of the respondent that the delay in handing over
possession or execution of the sale deed was due to the default of the
appellant/allottee towards any outstanding dues. In the circumstances it is
submitted by the learned counsel for the appellant that appellant is
entitled to interest from the declared due date of completion (15.09.2014)
till handing over physical possession of the Unit (03.09.2022).

Learned counsel for respondent has submitted that as per terms and
conditions of procedure of the respondent/department, in Clause 14.2 it is
mandated that in the event of delay, the respondent/promoter would not
be entitled to pay delayed interest to the allottee. He, therefore, submits
that the appellant allottee is not entitled to any interest whatsoever in the

delayed project.

The argument that is being pressed and advanced by learned counsel for

respondent 1s misconceived in view of the mandate of Section 18 of Act
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2016. The proviso clearly provides that the promoter shall pay interest at
the prescribed rate in the event the allottee makes a choice to continue in
a delayed project. In other words, the legislature has not conferred any
discretion upon the promoter to withhold the interest, rather, by
employing the expression ‘shall’ in the proviso to Section 18(1), it
becomes mandatory. The allottee is entitled to the interest in a delayed
project without even raising a demand, meaning thereby, on the date of
possession the respondent/promoter shall have to compute the interest on

deposit and pay to the allottee.

Learned counsel for respondent has further submitted that two year delay
occurred in the project due to delay in removing the High Tension
Electric Wire from the plot on which the project was to be constructed. In
this backdrop it is submitted that the respondent/promoter cannot be
fastened with the liability for the said period as the promoter had no
control on removing the High Tension Electric Wire, which was to be
undertaken by the competent department. He accordingly submits that the
learned RERA Authority was justified in not awarding interest for the
period due to force majeure as contemplated in explanation to Section 6
of Act, 2016. He further submits that the matter would be covered under
first proviso to Section 6 of Act, 2016.

Section 6 of the Act 2016 1s extracted as :

“Extension of registration.-- The registration granted under Section 5,
may be extended by the Authority, on an application made by the
promoter due to force majeure, in such form and on payment of such fee,
as may be specified by regulations made by the Authority:

Provided that, the Authority may in reasonable circumstances,
without default on the part of the promoter, based on the facts of
each case, and for reasons to be recorded in writing, extend the
registration granted to a project for such time as it considers
necessary, which shall, in aggregate, not exceed a period of one year:

Provided further that, no application for extension of registration
shall be rejected unless, the applicant has been given an opportunity of
being heard in the matter.

Explanation. -For the purpose of this Section, the expression
"force majeure" shall mean a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature, affecting the regular
development of the real estate project.”
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We are not impressed with the argument for the reason that it is not the
case of the respondent that the High Tension Electric Wire came to be
erected after the project was launched, rather, High Tension Electric Wire
was running over the plot on the date when the project was launched,
meaning thereby, the plot over which the project was to be launched was
not free from all encumbrances, accordingly, the delay caused in
completion of the project on removal of the High Tension Electric Wire
cannot be fastened upon the allottee. At the most, the
respondent/promoter should have launched the project after removing the
impediment which was in their knowledge. The delay in removal of the
High Tension Electricity wire from project plot would not fall within the

expression ‘force majeure’.

The expression force majeure is employed in Section 6, as an
unforeseeable circumstance (act of God) that prevents someone from
fulfilling a contract. The explanation to Section 6 of Act, 2016
contemplates a superior or irresistible force that cannot be reasonably
anticipated or controlled. The High Tension Electricity Wire existing
over the real estate project was well known to the respondents and despite
the impediment respondents went ahead with the project at their own
peril. The circumstance was not unforeseeable to the execution of the
project. The RERA Authority committed an error in deducting the time
taken by the respondents in ensuring the removal of the High Tension
Electricity Wire from over the plot. Further, it is not the case of the
respondent that they had informed the appellant that any delay caused in
removal of the High Tension Electricity Wire would have a bearing on
completion of the project. The respondents on the other hand had
categorically mentioned in the documents that the project was free from
all encumbrances. The default is of the promoter. In the circumstances
appellant would be entitled to interest for the delay period. The question

is accordingly answered.

Having due regard to the facts and circumstances, the appeal is allowed.

by passing the following orders :

(i)  The appellant/allottee shall be paid interest by the
respondent/promoter at the rate MCLR+1% w.e.f. 15.09.2014 to



03.09.2022. The interest to be computed and paid within 45 days from
the date of uploading this order on the portal.

(1))  The impugned order dated 02.06.2023 shall stand modified to the

extent herein above.

(i11) No order as to costs.

Dated : 15.01.2025
Irfan
(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)



