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This appeal has been filed under Section 44(1) of the Real Estate (Regulation
and Development) Act, 2016 (the “Act 2016”) by U. P. Avas Evam Vikas
Parishad (the “appellant/Promoter”) against the order dated 31.01.2019 passed
by the Real Estate Regulatory Authority, Lucknow (the “Regulatory Authority™)
in Complaint No. 7201813628, whereby the Regulatory Authority allowed the
complaint of Sri Anand Vikram Singh (the “respondent”) and directed the
appellant/Promoter to pay interest to the respondent at the rate of MCLR+1%
within 45 days from the date of uploading of the order on the amount of Rs. 35.4

lacs till the date of handing over of the possession.

1.1  The case was initially registered as Misc. Case No. 84/2019 and
subsequently converted into Appeal No. 161/2020.

The facts of the case, in brief, are that the appellant/promoter launched a housing
scheme Himalaya Enclave, Phase 1 and 3, Lucknow, in which the respondent
booked a flat No. B-03/703 on 05.10.2012. The cost of the flat was Rs. 35.4 lacs,
out of which Rs. 31.3 lacs was paid by the allottee/respondent. The possession of



the flat was to be delivered by the appellant to the respondent within 28 months

from the allotment.

2.1

2.2

23

As the possession got delayed badly, the allottee/respondent made a
complaint before the Regulatory Authority on 12.07.2018 which was
decided by the Regulatory Authority vide its order dated 31.01.2019.
According to the appellant, the possession of the acquired land for the said
housing scheme was delivered by the Special Land Acquisition Officer
vide letter dated 01.12.2011 in respect to khasra No. 1070, 1075, 1517,
1533, 1144, 1142.

Thereafter the land owners preferred a Writ Petition No. 110(L/A) of
2011 (Smt. Gulshan Jahan Vs. State of U.P. and Ors.) before the Hon’ble
Allahabad High Court, Lucknow Bench, with respect to the acquired land
of plot nos. 1070 and 1075, wherein on the basis of an interim order dated
26.05.2011 passed in Writ Petition No. 3869(MB) of 2011 (Chet Ram and
others Vs. State of U.P. and Ors.), an interim order was passed directing
for maintaining the status quo as regards possession and restraining the
demolition of buildings was concerned, till the next date of listing. Writ
Petition No. 110(L/A) of 2011 was directed to be connected with Writ
Petition No. 3869(MB) of 2011. Certain other writ petitions were also
filed by the farmers before the Hon’ble High Court and similar interim
orders were also passed in those writ petitions which adversely affected
the progress of construction and development of the scheme.

An application for vacation of the said interim order was moved by the
appellant/Promoter, which was taken up by the Hon’ble High Court on
21.08.2017 and the interim order was modified only with respect to
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construction of roads. The interim order has still not been vacated and the
said writ petitions are still pending before the Hon’ble High Court.

After announcement of the scheme, several disturbances were created in
its execution resulting in severe law and order situation being created by
the farmers holding agitations from time to time. On 15.10.2012, some
anti social elements started installing wired fencing around the land of the
appellant/Promoter and despite objections and resistance made on the part
of the employees of the appellant/Promoter, the unauthorized
constructions were made on the land of the appellant/Promoter. The
Executive Engineer of the appellant/Promoter wrote several letters to the
Station House Officer, SGPGI apprising about the situation and requesting
to lodge a first information report (FIR) with respect to the said incident.
During continuance of construction work in Sector 17 of the scheme
which was being carried out by M/s L&T Pvt. Ltd., a planned attack was
carried out on the labour camp on 11.07.2013, in respect of which a FIR
under Sections 147, 323, 452, 336, 506 & 427 IPC was lodged by the
Project Manager on 11.07.2013.

As per lay out plan, the construction of Himalaya Enclave Scheme was
conceptualized as a 15 storey building but due to restrictions imposed by
the Airport Authority of India, the height of the building was reduced by
two storeys, which consequently resulted in change of plan and it was one
of the several reasons on account of which the project was delayed.

The construction of the project for Phase-2, Himalaya Enclave Scheme
was undertaken by M/s Marg Ltd. in pursuance of the terms and
conditions of the agreement dated 19.09.2013. As per the aforesaid
agreement, the construction work ought to have been completed by

18.12.2015 1i.e. within the stipulated time. However, due to the
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disturbance, interruption in the construction work and law and order
situation caused by the farmer’s agitation the appellant/Promoter was
constrained to extend the date of completion of construction work to
18.12.2016.

In view of restrictions imposed by the Airport Authority of India in its No
Objection Certificate and the interim order passed by the Hon’ble High
Court in Writ Petition No. 110 (L/A) 2011, a decision was taken by the
Housing Commissioner on 27.11.2013 to relocate the construction site to a
new site after seeking approval of the allottees who were already been
allotted flats beyond the 13" floor and to adjust them in another scheme.
After enforcement of the Act of 2016, the Project of the
appellant/Promoter was registered by the Regulatory Authority for a
period of four years from 28.02.2014 to 31.03.2018.

The interim order granted by the Hon’ble High Court on 21.12.2011
adversely affected the execution of the Himalaya Enclave Scheme.
However, the boundaries were again demarcated in December, 2016 after
measurement of land by the Revenue Authority and thereafter a new
layout plan was approved by the Housing Commissioner on 18.04.2017
which was followed by the final layout plan issued by the Architect
Planner on 11.06.2017.

3. The appellant/Promoter has challenged the impugned order dated 31.01.2019

passed by the Regulatory Authority, on the following grounds:-

A.

The Regulatory Authority has failed to indicate any reason for passing the
order relating to payment of compensation to the respondent. No reason
has been indicated while awarding exorbitant interest at the rate of

MCLR+1% per annum.



The order dated 31.01.2019 under challenge in this appeal was passed in a
hurried and cryptic manner as the Regulatory Authority was required to
record and demand evidence in view of provision contained in Section

71(3) of the Act of 2016.

The Act stipulates that while awarding compensation under section 71, the
factors mentioned under Section 72 of the Act are required to be
considered. However, no such factors have been considered while passing

the impugned order.

A perusal of the complaint made by the respondent would reveal that the
respondent/complainant had claimed vague reliefs which could not have

been granted in the absence of any supporting evidence.

The Regulatory Authority failed to consider that the appellant/promoter
had completed the construction of the project and handed over the
possession of the flat to the respondent, but it was only on account of
force majeure conditions and circumstances beyond the control of the
appellant, that the flat could not be handed over to the appellant within

proposed time.

The Regulatory Authority committed material illegality in awarding the
interest on the entire deposited amount without considering the mitigating
circumstances. The order for granting interest on delayed delivery of flat
can only be passed if the developer could not complete the project despite

having control on the circumstances.

The order dated 31.01.2019 passed by the Regulatory Authority is illegal,

arbitrary and bereft of reasons.



H.  The impugned order is based on conjectures and surmises and as such is

liable to be set aside.

The appellant has prayed for setting aside of the order dated 31.01.2019 passed
by the Regulatory Authority.

The respondent/allottee in his objections to the grounds of appeal has submitted

that:-

(i)  That the Regulatory Authority has passed the order dated 31.01.2019
considering all the facts and circumstances as well as after perusal of all

the documents.

(1)  There 1s no arbitrariness in the said order, since the Act of 2016 empowers

the Regulatory Authority to award compensation to allottee under Section

18 of the Act of 2016.

(iii)) The appellant/promoter is claiming that the appellant acquired land and
took possession on 01.12.2011, whereas the respondent was allotted the

flat on 15.10.2012 in lottery scheme.

(iv) The appellant/promoter issued demand letter to the respondent on
01.11.2012 to deposit the requisite amount in 8 installments. It is admitted
by the respondent that the last installment of the amount got defaulted,
which was paid by the respondent later with interest imposed by the
appellant/promoter as is evident from the final demand letter issued by the

appellant/promoter on 24.07.2018.

(v)  The appellant did not communicate to the respondent about the delay in

the project at any point of time. The respondent never wanted to seek



(vi)

(vii)

(viii)

(ix)

refund of the deposited amount as the respondent always wanted

possession of the aforementioned flat.

There was no occasion when the appellant/promoter communicated to the
respondent about the writ petition pending before the Hon'ble High Court,
Lucknow Bench. Therefore, the respondent has no knowledge about the
same. The appellant never communicated the true facts to the respondent
and the explanation being given, came to his knowledge only after filing

of complaint no. 7201813628.

The appellant has admitted that the construction work ought to have been
completed by 18.12.2015 as per the agreement but the decision to extend
the date of completion of the construction work to 18.12.2016 was never
communicated to the respondent by the appellant and the respondent was

not aware about the reasons of the delay in project.

The construction of the project was completed after the respondent had
filed a complaint before the Regulatory Authority on 12.07.2018. The sale
deed was executed in favour of the respondent on 24.10.2018 and the
physical possession was handed over to the respondent on 25.10.2018, i.e.
after filing of the complaint on 12.07.2018 before the Regulatory
Authority.

The Regulatory Authority has passed the order as empowered under
Section 18 of the Act and the Regulatory Authority has passed the order
dated 31.01.2019 after perusal of all the documents submitted by both the
parties.



(x) The Regulatory Authority provided reasonable opportunity to the
appellant to produce necessary evidence and documents before passing the

said order.

(xi) The respondent’s complaint was not vague and the relief was sought under

Section 18 of the Act of 2016.
The appellant, in his reply to the objections of the respondent, submitted that:-

(1) According to para 2.1(a) of the Registration Booklet, the time limit for
completing the construction was proposed to be 28 months and the said time

limit was not committed or fixed.

(i1) The respondent has accepted in his counter affidavit that he had made the
payment late and as such the respondent is responsible for the delay in
execution of the sale deed as well as in giving possession of the flat in

question.

(ii1))As per Clause 4.6 of the Registration Booklet, in case the appellant fails to
allot the flat to any allottee even after six months of the deposit of the last
installment, then the appellant shall return the deposited amount to the
allottee with interest at the rate of savings bank interest payable by the
Nationalized Bank. At no point of time, the complainant sought the refund of
the deposited amount. It was due to the disturbance/ interruptions of the
construction of work and law and order situation caused by the farmer’s
agitation, the appellant was constrained to extend the date of completion to

18.12.2016.



(iv)The delay took place due to the circumstances beyond the control of the
appellant, and therefore, the factual position should be considered as well as

the fact that the appellant is different from a private developer.

Heard Sri Akhand Pratap Singh, learned counsel for the appellant. Sri Anand
Vikram Singh, who was representing his case in personal capacity was not
present. Learned counsel for the appellant submitted that in the present appeal,
the appellant’s claim is only with respect to the rate of interest granted by the
RERA to the respondent and the appellant is not aggrieved by the direction
regarding possession of the unit. The Tribunal decided to hear the submissions
of learned counsel for the appellant to decide the case based on the material on

record as the respondent had already submitted the counter affidavit.

The learned counsel for the appellant submitted that he is pressing only ground
no. E for challenging the order of the Regulatory Authority. The ground no. E

reads as follows:-

“E. Because the learned Authority failed to consider that the Appellant had
completed the construction of the project and had handed over the possession
of the flat to the Respondent but only on account of Force Majeure conditions
and circumstances beyond the control of the Appellant, the possession of the

b

flat could not be handed over to the respondent within proposed time.’

In order to examine the rival contentions of the parties, we deem it fit to frame

following question to arrive at a reasoned decision:-

i.  Whether the Regulatory Authority ought to have given the benefit of force
majeure conditions as they were beyond the control of the

appellant/promoter?



While examining question no. (i), we find that in the present case, the
complainant/respondent filed his complaint on 12.07.2018 before the Regulatory
Authority seeking direction to the appellant/promoter for waiver on interest paid
by the allottee due to delay in payments if any as the allottee had suffered badly
due to draining of his funds on account of slow development of the project. The
Regulatory Authority in its order dated 31.01.2019 directed the
appellant/promoter to handover possession of the unit to the respondent within
45 days as well as to give interest to the allottee at the rate of MCLR+ 1 percent

till handing over of possession on the total amount of Rs. 35.4 lacs.

9.1  On perusal of Clause 9.1 of the Registration Booklet, it is evident that the
possession of the said flat was to be given within 28 months from the date
of issuance of the demand letter. Since the demand latter was issued on
01.11.2012, the possession of the flat ought to have been given by
01.03.2015 in terms of the Registration Booklet issued by the
appellant/promoter. The appellant/promoter has submitted that the
appellant could not complete the construction of the project due to stay
granted by Hon'ble High Court and due to the agitation by the farmers.

9.2 On examination, we find that the first allotment/demand letter for flat no.
B-03/703 of the respondent was issued on 01.11.2012 at a total cost of Rs.
35.4 lacs, of which Rs. 31.3 lacs (i.e. 88% of the cost of the flat) was
deposited by the allottee by the time of filing of the complaint, and the
possession of the flat was to be given by 01.03.2015. From these facts, it
is obvious that about 88% of the total cost of the flat was paid by the
allottee/respondent, despite this the possession was not handed over till

filing of the complaint before the Regulatory Authority on 12.07.2018 i.e.



9.3

9.4

9.5

almost 3 years and 5 months after the promised date of possession. We
therefore find that the delay cannot be attributed to the allottee/respondent.
The appellant/promoter has further submitted that the possession of the
flat could not be handed over to the respondent within time on account of
force majeure conditions and circumstances which were beyond the

control of the appellant/promoter.

The Hon'ble Supreme Court has time and again held that where the buyer
has to suffer on account of delay beyond a reasonable time then he/she has
to be compensated either by way of interest or penalty and in this
connection Hon'ble Supreme Court in M/s. Fortune Infrastructure Vs.

Trevor Dlima & Ors (2018) 5SCC 442 observed as follows -

......... Moreover, a person cannot be made to wait
indefinitely for the possession of the flats allotted to them and
they are entitled to seek the refund of the amount paid by
them, along with compensation. Although we are aware of the
fact that when there was no delivery period stipulated in the
agreement, a reasonable time has to be taken into

consideration... ...

Hon'ble Supreme Court in Civil Case No. 3182 of 2019 Kolkata West
International City Pvt. Ltd. Vs. Devashish Rudra , 2019(6) SCALE
462 has observed that :-

...... it would be unreasonable to require a buyer to wait
indefinitely for the possession ...... "



9.6

9.7

The force majeure has been explained in Section 6 of the Act of 2016,
wherein it has been mentioned that the registration granted under section 5
may be extended by the Authority on an application made by the promoter
due to force majeure, in such form and on payment of such fee as may be

specified by regulations made by the Authority:

The explanation to Section 6 defines the force majeure, that “for the
purpose of this section, the expression "force majeure" shall mean a case
of war, flood, drought, fire, cyclone, earthquake or any other calamity
caused by nature affecting the regular development of the real estate
project.”

Under Rule 7.1, of the Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules 2018, the procedure and conditions of
possession of the apartment/ plot alongwith situation, which can be called
as force majeure, have been defined and prescribed. Rule 7.1 is extracted

as follows:-
7. POSSESSION OF THE APARTMENT/PLOT

740 The Promoter assures to hand over possession of the
[Apartment/Plot] along with ready and complete Common Areas
with all specifications, amenities and facilities of the Project in

place on , unless there is delay or failure due to

war, flood, drought, fire, cyclone, earthquake or any other calamity
caused by nature affecting the regular development of the real
estate project (“Force Majeure”). If, however, the completion of
the Project is delayed due to the Force Majeure conditions then the
Allottee agrees that the Promoter shall be entitled to the extension

of time for delivery of possession of the [Apartment/Plot]:



9.8

9.9

Provided that such Force Majeure conditions are not of a nature
which make it impossible for the contract to be implemented. The
Allottee agrees and confirms that, in the event it becomes
impossible for the Promoter to implement the project due to Force
Majeure conditions, then this allotment shall stand terminated and
the Promoter shall refund to the Allottee the entire amount received
by the Promoter from the allotment within 120 days from that date.
The Promoter shall intimate the Allottee about such termination at
least thirty days prior to such termination. After refund of the
money paid by the Allottee, the Allottee agrees that he/she shall not
have any rights, claims etc. against the Promoter and that the
Promoter shall be released and discharged from all its obligations

»

and liabilities under this Agreement... .....

Recently, in Civil Appeal No. 940/2017 (Vikram Chatterjee and Ors. V.
Union of India and Ors.), the Hon’ble Supreme Court has defined Force
Majeure as follows :-

“Force Majeure shall mean a case of war, flood, drought,

fire, cyclone, earthquake or any other calamity caused by

nature”.
Force majeure clause is generally provided in the Contracts/Agreements
and this clause typically spells out specific circumstances or events, which
would qualify as force majeure events. The consequences of occurrence of
such events, to qualify for the benefit of force majeure, they should be
beyond the control of the parties and the parties will be required to
demonstrate that they have made attempts to mitigate the impact of such

force majeure events. Depending upon the language of the force majeure
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clause, the parties may be required to issue a notice formally intimating
the other party of the occurrence of such events and the invocation of the
force majeure clause.

A perusal of the Registration Booklet and the Allotment Letter indicates
that no specific circumstances or events have been spelled out in these
documents which can be termed as force majeure events. We also find that
the appellant/promoter did not issue any formal notice intimating the
allottee/respondent about the delay taking place in completion of the

project due to any event which would qualify as force majeure.

It is clear from the above, that the expression “force majeure”, as defined
in the Act of 2016 as well as in the Rules of 2018, means a case of war,
flood, drought, fire, cyclone, earthquake or any other calamity caused by
nature. We also find that the Registration Booklet, issued by the
appellant/promoter in Clause 2.1 & Clause 9.1 clearly spell out the
expected date of completion of the project as 28 months, and there is no
force majeure clause mentioned therein. On examination of the order
dated 31.01.2019, passed by the Regulatory Authority, we find that the
Regulatory Authority had relied upon the judgment of Hon’ble Bombay
High Court in the case of Neelkamal Realtors Suburban Pvt. Ltd. Vs.
The Union of India and 2 Ors. In this case the Regulatory Authority has
observed that “it is reasonable presumption” that construction was to be
completed within 28 months and the possession letter should have been
issued soon thereafter. It is stated by the Regulatory Authority that the
allottee/respondent was given physical possession of the flat in question

on 25.10.2018.
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9.15

It is further recorded in the order of the Regulatory Authority that most of
the problems encountered by the appellant/promoter due to the order of
the Hon'ble High Court as well as due to the agitation by the farmers are
pertaining to the period December 2015 to March 2016. The Regulatory
Authority has given a benefit of force majeure of 4 months to the
appellant/promoter and has reduced the delay period by 4 months and
awarded interest to be paid by the appellant/promoter for only 40 months,
instead of 44 months.

The Regulatory Authority has also relied upon Section 4(2)(€)(C) which
enables the promoter to give fresh timeline independent of the time period
stipulated in the agreements for sale but prescribing fresh timeline, the
promoter is not absolved of its liability under the agreement for sale.
Moreover, in terms of the proviso to Section 18(1), it is stipulated that if
an allottee does not intend to withdraw from the project, then he shall be
paid by the promoter interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.

We have already held in several judgments passed by this Tribunal in the
past that the rate of interest i.e. MCLR+ 1 percent granted by the
Regulatory Authority/Adjudicating Officer is fair, just and reasonable — as
it balances the equities between the parties. This Tribunal has already
examined the issue of rate of interest at the rate of MCLR+ 1 percent
awarded by the Regulatory Authority in Appeal No. 295 of 2019 (U.P.
Avas Evam Vikas Parishad Vs. Devesh Kumar Tiwari) as well in the
latest judgment passed in Appeal No. 381 of 2019 (U.P. Avas Evam
Vikas Parishad Vs. Vijoy Kumar) passed on 24.08.2021, that the rate of
interest at the rate of MCLR+ 1 percent granted by the Regulatory

Authority is fair, just and reasonable.



10.

9.16

9.17

We find that the benefit of 4 months given as force majeure to the
appellant/promoter by the Regulatory Authority is quite reasonable and
sufficient. It is also observed that the benefit of force majeure given to the
appellant/promoter has not been challenged by the respondent/allottee. As
regards, the reasonableness of the force majeure of 4 months is concerned;
we find that it is reasonable and sufficient. We therefore, do not find any
reason to increase it further.

It is evident from the facts mentioned earlier that there has been a
considerable delay in handing over of the possession despite the
allottee/respondent having made about 88% of payments by the time of
filing of the complaint before the Regulatory Authority. The
appellant/promoter has already been given the benefit of force majeure of
4 months due to the stay granted by the Hon'ble High Court as well as due
to agitation by the farmers. There is therefore no force in the averments
made by the appellant/promoter that the benefit of force majeure should be
given for the entire period of delay since the circumstances were beyond
its control. Accordingly question no. (i) is answered against the

appellant/promoter.

The appellant/promoter has taken the ground that the Regulatory Authority was

required to record and demand evidence in view of the provisions of Section

71(3) of the Act of 2016. On examination, we find that Section 71 defines the

power of the Adjudicating Officer appointed by the Regulatory Authority in

consultation with the appropriate government. Section 71 deals with the

Adjudicating Officer’s powers to direct to pay compensation or interest, as he

thinks fit in accordance with the provisions of Sections 12, 14, 18 & 19 of the

Act. Section 72 lays down the factors to be taken into account by the



Adjudicating Officer while adjudging the quantum of compensation or interest
under Section 71. From the facts mentioned earlier, we find that no order for
compensation has been passed in this case. The Regulatory Authority vide its
order dated 31.01.2019 has only directed the appellant/promoter to pay an
interest at the rate of MCLR+ 1 percent for the delay period on the total amount
of Rs. 35.4 lacs. Since no compensation has been ordered in this case, therefore,
the provisions of Section 71 & 72 do not attract. Moreover, the complaint of the
respondent was before the Regulatory Authority and not before the Adjudicating
Officer of the Regulatory Authority, and the Regulatory Authority has no

jurisdiction to grant compensation under the scheme of the Act, 2016.

10.1 The appellant/promoter has submitted that the date of completion of the
construction of the work was extended from 18.12.2015 to 18.12.2016 due
to the disturbance and interruption in the construction of work caused by
the farmer’s agitation. It is further submitted that the project of the
appellant/promoter was registered by the Regulatory Authority for a
period of 4 years from 28.04.2014 to 31.03.2018. The issue has already
been decided by Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. Vs. The Union of India and 2 Ors., in
which the Hon’ble Bombay High Court had held that the promoter is not
absolved of its liability under the agreement for sale even if the promoter
prescribes fresh time under Section 4(2)(£)(C) of the Act. The relevant

para of the judgment is extracted below:-

“Section 4(2)(H)(C) enables the promoter to revise the date
of completion of project and hand over possession. The
provisions of RERA, however, do not rewrite the clause of

completion or handing over possession in agreement for



1.

12.

sale. Section 4(2)(4)(C) enables the promoter to give fresh
time line independent of the time period stipulated in the
agreements for sale entered into between him and the
allottees so that he is not visited with penal consequences
laid down under RERA. In other words, by giving
opportunity to the promoter to prescribe fresh time line
under Section 4(2)(£)(C), he is not absolved of liability

)

under the agreement for sale.’

On the basis of the aforesaid analysis and examining the material on record as
well as grounds of appeal pressed by the counsel for the appellant/promoter, we
do not find any force in the grounds of appeal. We also do not find any illegality
or perversity in the order of the Regulatory Authority. Accordingly we uphold
the order of the Regulatory Authority dated 31.01.2019 and dismiss the appeal.

We direct the Registry to transfer the entire amount deposited by the promoter
under the provisions of Section 43(5) of the Act to the concerned account of the
U.P. Real Estate Regulatory Authority (UP RERA), who will dispose it off in
accordance with its judgment/order dated 31.01.2019. We hope and trust that UP
RERA will remit the amount to the respondent/buyer after due diligence and
proceed for recovery of the balance amount from the appellant/promoter, if
necessary. In case the amount being transferred to UP RERA is in excess of what
is due to be paid to the respondent/buyer, then the remaining balance amount will
be returned to the appellant/promoter. This is being done in order to protect the
interests of the real estate allottees/buyers, who have very little bargaining power

as against that of the promoter, and also in accordance with the spirit of the Act

of 2016.



13.

14.

The respondent is at liberty to approach the U.P. Real Estate Regulatory
Authority for execution of this order read with the order of Regulatory Authority
dated 31.01.2019 passed in complaint no. 7201813628, in case the same is not
complied within 45 days from the date of this order.

No order as to costs.

Dated: 03.09.2021
GAURAVSRI (Rajiv Misra) (D. K. Arora)

This judgment was pronounced in open court through video conferencing.

Dated: 03.09.2021
GAURAVSRI (Rajiv Misra) (D. K. Arora)



