THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-52/2020

M/S. GAURSONS HI-TECH INFRASTRUCTURE PVT. LTD.  .eeeeees Appellant
Versus

HIMANSHU TALWAR e Respondent

Counsel for Appellant Counsel for Respondent

D N VERMA RAJESH CHADHA

SAMRAT VAISH

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Samrat Vaish, the learned counsel for the appellant and Shri Jatin
Chadha, Advocate holding brief of Shri Rajesh Chadha, the learned counsel for the

respondent.

The appellant approached this Tribunal by means of instant appeal for setting aside
the impugned order dated 31.10.2019 of Regulatory Authority passed in
Complaint No. NCR144030618/2019, by which the Regulatory Authority directed
the appellant to allot the alternative unit to the respondent/complainant as per his
consent and pay interest (@ Rs. 5/- per sq. ft. per month w.e.f 21.09.2013 till receipt
of OC/CC i.e. 29.04.2016.

The submission of learned counsel for the appellant is that after completion of the
project, the OC/CC was issued by the competent authority on 29.04.2016 much
before the enforcement of Act 2016, therefore, the appellant has not registered the
project in question under the provisions of the Act 2016. Further submission of
learned counsel for the appellant is that the ongoing projects are required to be
registered under the Act 2016 and the provisions of the Act 2016 are applicable
after registration of ongoing project or future project registered under Section 3 of

the Act.



The learned counsel for the appellant submitted that the issue was dealt with by
Hon’ble High Court in the case of Neelkamal Realtors Suburban Pvt. Ltd. And anr.
Vs Union of India and ors Civil Writ petition no. 2737 of 2017 and thereafter by
Hon’ble Supreme Court in the case of 'Newtech Promoters and Developers Pvt.
Ltd versus State of U.P. & Ors' in Civil Appeal No. 6745 6749 of 2021. Therefore,
the complaint of the respondent before the RERA was not maintainable and since
the RERA has passed the impugned order despite receipt of OC/CC on 29.04.2016,
thus, the appellant has constrained to approach this Tribunal challenging the
impugned order dated 31.10.2019 passed by the RERA.

The learned counsel for the appellant has filed a supplementary application raising
the supplementary grounds regarding the maintainability of the complaint of the
respondent under the provisions of Act on account of the fact that the Projects
which are completed before the enactment of RERA Act, 2016 and are not
registered under the scheme of RERA and thus, provisions of RERA do not apply

to them.

Shri Jatin Chacha, Advocate holding brief of Shri Rajesh Chadha, the learned
counsel for the respondent fairly submitted that in view of the judgment in the case
of 'Newtech Promoters and Developers Pvt. Ltd versus State of U.P. & Ors'
(supra), the complaint of the respondent was not maintainable before the RERA,
therefore, he needs opportunity to approach the appropriate forum raising

respondent’s grievance.

We have examined the submissions of learned counsel for the parties and perused

the record.

Admittedly, after completion of the project, the OC/CC was issued by the
competent authority on 29.04.2016. The RERA has noted this aspect but failed to

examine the issue regarding the status of the appellant’s project as ongoing project



as per mandate of Section 3 of the Act 2016, as except the exempted class of the
projects, all the ongoing projects were required to be registered within three
months from the enforcement of the provisions of Act 2016. The Hon’ble Supreme
Court examined the issue in 'Newtech Promoters and Developers Pvt. Ltd versus

State of U.P. & Ors' . Paras 53 & 54 of the said judgment are quoted as under:

“53. That even the terms of the agreement to sale or home buyers agreement
invariably indicates the intention of the developer that any subsequent legislation,
rules and regulations etc. issued by competent authorities will be binding on the
parties. The clauses have imposed the applicability of subsequent legislations to be
applicable and binding on the flat buyer/allottee and either of the parties,
promoters/home  buyers  or  allottees, cannot  shirk  from  their
responsibilities/liabilities under the Act and implies their challenge to the violation
of the provisions of the Act and it negates the contention advanced by the
appellants regarding contractual terms having an overriding effect to the
retrospective applicability of the Authority under the provisions of the Act which is

completely misplaced and deserves rejection.

54. From the scheme of the Act 2016, its application is retroactive in character
and it can safely be observed that the projects already completed or to which the
completion certificate has been granted are not under its fold and therefore, vested
or accrued rights, if any, in no manner are affected. At the same time, it will apply
after getting the ongoing projects and future projects registered under Section 3 to

prospectively follow the mandate of the Act 2016.”

In view of the above, we are of the considered view that the respondent’s
complaint was not maintainable with respect to project in question. Accordingly,

the appeal is allowed. The impugned order dated 31.10.2019 passed by the RERA



in Complaint No. NCR144030618/2019 (Himanshu Talwar Vs. M/s Gaursons
High Tech Infrastructure Pvt. Ltd.) is hereby set aside.

It is however, open for the respondent to approach the appropriate forum, if so
advised, in accordance with law.

(K.K. Jain) (D.K. Arora)

Dated: 13.09.2022
SYEDTANVEER



