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         RESERVED JUDGMENT 
         BENCH-1 
 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 252/2020 

 

1. Rajneesh Mathur. 

2. Mrs. Swati Mathur.           …………Appellants. 

      Versus 

M/S Shipra Estate Limited &  
Jai Krishan Estate Developers Private Limited.      …...…Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by Sri Rajneesh Mathur and his 

wife Mrs. Swati Mathur (hereinafter referred to as the ‘appellants’) 

under Section 44(1) of the Real Estate (Regulation & Development) 

Act, 2016 (hereinafter referred to as ‘the Act 2016’) against the order 

dated 17.03.2020 passed by the Adjudicating Officer of the Real Estate 

Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as the ‘Adjudicating Officer’) in Complaint 

No.ADJ/2201931543 whereby the following directions were issued:-- 

(1) (a)   The complainant will receive compensation from the respondent 

on the deposited amount of Rs.32,00,580/- at the rate of Rs.5/- 

per sq.ft. of 1758 sq.ft. area of the flat, from 13.12.2008 to 

30.04.2017. 

  (b)  The complainant will receive interest from the respondent on the 

deposited amount of Rs.32,00,580/- at the rate of State Bank of 

India’s MCLR+1% for the period from 01.05.2017 to 

24.05.2017. 
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  (c)  If any amount is payable by the complainant then the respondent 

will receive interest thereon in accordance with the terms of the 

agreement prior to 01.05.2017 and from 01.05.2017 at the rate of 

MCLR+1% per annum. 

(2).  The respondent is directed to ensure payment of the aforesaid 

compensation within 45 days.  In case the said amount of 

compensation is not paid then after 45 days the respondent will 

have to pay interest at the rate of State Bank of India’s 

MCLR+1% per annum till actual payment. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, 

are that the appellants applied for and were allotted a flat bearing No. 

Maulsari-303, 3rd floor in the project of the respondent, namely Shipra 

Krishna, 15-Ahinsa Khand, Indrapuram, Ghaziabad, Uttar Pradesh, vide 

allotment letter dated 14.10.2006.  The cost of the flat was 

Rs.47,06,500/-.  The appellant paid a sum of Rs.32,00,580/-.   

2.1  As per Clause 9 of the allotment letter, the possession of the flat was to 

be delivered within 22 months from the date of commencement of the 

construction.  The date of commencement of construction given by the 

respondent was 12.12.2006, thus the possession of the said flat was to 

be handed over to the appellants by October, 2008.  In fact no 

substantial progress was made towards construction which raised 

suspicion and concern about the claim of the respondent to complete 

and deliver the project. 

2.2  After receiving a substantial amount under the agreement, the 

respondent stopped construction and the project was not completed 

even after passing of good number of years.  Since the respondent was 

not carrying out construction as per the schedule, the appellants stopped 

further payment. 

2.3  The appellant vide an email dated 15.01.2019 received a demand notice 

from the respondent for payment of interest on delayed payment of 

Rs.34,45,885/- along with balance payable, GST, Power Backup 

Charges, ECC charges etc.  The aforesaid demand was not 

contemporaneous with the offer of possession or execution of sale deed. 
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2.4  Due to delay in the project, the appellants have incurred huge losses, as 

they have not been able to enjoy the results of their investment.  The 

demand of exorbitant interest for the delay on the part of the appellant 

and meager interest for respondent’s delay is unfair trade practice.  The 

appellants are entitled for refund of Rs.24,66,436/- towards interest paid 

in excess of the amount due till December 2018. 

2.5  The agreed date of completion of construction and handing over of the 

possession of the flat was October, 2008, therefore, the respondent 

cannot charge penal interest on the delayed payment by the appellants 

after October, 2008.  The respondent did not intimate the date when the 

construction will be completed.   The position on the site is completely 

hopeless and the project seemed to be a practically non-starter and 

abandoned.  The delay is about 10 years and the same is solely 

attributable to the respondent, therefore, the respondent cannot charge 

any penal interest for such a substantial period for its own fault.  

2.6  The appellants sent a notice dated 07.02.2019 to the respondent 

apprising it about its duty under the agreement and the law applicable 

thereon.  Having received no reply of the said notice from the 

respondent, the appellants filed case bearing Complaint  

No. 2201931543 of 2019 before the Regulatory Authority and the same 

was decided vide order dated 18.12.2019 with a direction to the 

respondent to provide possession of the Flat after completing all the 

formalities by 31.01.2020 and ensure registration of the same after 

taking stamp fee in accordance with Rule. The issue of compensation 

was referred to the Adjudicating Officer by the Bench of Regulatory 

Authority and the Adjudicating Officer after hearing both the parties 

decided the claim of compensation of the appellants vide order dated 

17.03.2020.  

3.  The appellant has challenged the impugned order dated 17.03.2020 

passed by the Adjudicating Officer, on the following grounds:-- 

(a)  The Regulatory Authority has held that the present project falls 

within the purview of the Act 2016, therefore, the compensation 

has to be adjudicated as per the provisions of the Act 2016 but 
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the Adjudicating Officer held that the Act 2016 was not 

applicable for compensation prior to 01.05.2017. 

(b)  The Adjudicating Officer failed to appreciate that even assuming 

that few provisions of the Act 2016 came into force on 

01.05.2017, however, Section 2 (za) came into effect on 

01.05.2016 and adopted by Uttar Pradesh 11.10.2016, therefore, 

no demand for interest greater than the interest paid by the 

defaulter can be raised by the respondent after 11.10.2016. 

(c)  A relief not claimed by a party cannot be granted and, therefore, 

the impugned order is not sustainable. 

(d)  The Adjudicating Officer failed to appreciate that the provisions 

of the Act 2016 are retroactive or quasi retroactive to some 

extent. 

(e)   Even on assumption that the Act 2016 is not applicable for a 

particular time period, the same would not make the same 

unconscionable and unenforceable terms of the contract 

automatically enforceable. 

(f)  The function of the authority established under the Act is to 

safeguard the interest of the aggrieved person, i.e. allottee/home-

buyer.  The rights of the parties are to be balanced and must be 

equitable. 

(g)  Relying upon the precedents of the Supreme Court, the National 

Consumer Disputes Redressal Commission has held in Consumer 

Case No. 2524 of 2017 Amit Soni & anr. Versus Umang Realtech 

Private Limited and another that where the seller, in case of 

default on the part of the buyer seeks to recover interest @ 18% 

p.a. but offers only Rs.5/- per sq.ft. for any delay in delivery of 

possession, amounts to ‘unfair trade practice’ since it gives an 

unfair advantage to seller over the buyer. 

(h)  The impugned order amounts to enforcing the unconscionable, 

unfair and illegal terms of an agreement not only against the 

provisions of the Act 2016 but also against the general law of 

contract as well as law laid down by the Hon’ble Supreme Court 
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as well as the National Consumer Disputes Redressal 

Commission. 

(i)  The respondent cannot take advantage of its own wrong.  The 

agreed date of completion of construction and handing over of 

the possession was October, 2008 and, therefore, the respondent 

cannot charge penal interest on the delayed payment by the 

appellants after October 2008. 

(j)  The builder cannot impose penal interest after 22 months, once it 

fails to deliver the project in time.  It results in forfeiture of the 

rights of the builder to claim any interest on the delay of the 

payment by the appellants.  

(k)  Right to claim interest on such balance amount and the duty to 

pay damages under the agreement cannot co-exist and, therefore, 

even as per the unfair and unenforceable terms of the agreement, 

the respondent could not have legally charged interest @ 21% on 

the delay in payment of balance amount.  

4.  The appellant has prayed for setting aside the impugned order dated 

17.03.2020 passed by the Adjudicating Officer, UP RERA, Gautam 

Budh Nagar, in complaint no. ADJ/2201931543 and pass appropriate 

order/directions for compensation to the appellants in terms of the 

prayers made in their complaint.  

5.  The respondent filed its objections to the grounds of appeal and 

submitted that the appellants would be suitably compensated for the 

delay in the project and investments of the appellants are safe. 

5.1  The demand notice was issued in accordance with the terms and 

conditions of the allotment letter.  The appellants are not entitled for the 

refund as alleged.  

5.2  The Adjudicating Officer passed the reasoned order after considering 

the entire pleadings and evidences submitted by both the parties in 

accordance with the settled propositions of law.  
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5.3  The Adjudicating Officer rightly held that Act 2016 is not applicable 

for the payment of compensation prior to the enforcement of the Act in 

U.P. i.e. 01.05.2017 and is governed as per builder buyer agreement. 

5.4  The provisions of the Act 2016 are neither retroactive nor quasi 

retroactive. 

5.5  The builder buyer agreement is not an agreement having one sided 

clauses.  The Adjudicating Officer has only power to adjudicate the 

compensation as provided under Sections 12, 14, 18 and 19 of the Act 

2016.   In the present case the appellants never applied for the refund of 

the advances made by them for purchase of the flat. The Adjudicating 

Officer passed the impugned order after considering the entire records 

and the judgments cited.   

5.6  There is no allegation of unfair trade practice on the part of the 

respondent in the complaint.  In the appeal the appellants for the first 

time raising the plea of unfair trade practice on the part of the 

respondent which is not tenable at this stage.  

5.7  The respondent never assured delivery of possession of the flat within 

22 months from the date of builder buyer agreement.  The respondent 

offered completion of the building approximately within 22 months 

from the date of commencement of construction and not from the date 

of advance.  The appellants are under obligation to abide by the terms 

of the builder buyer agreement/allotment letter dated 29.11.2006. 

5.8  As per clause 10 of the Allotment Letter if there was any delay in 

handing over possession due to unforeseen circumstances like non-

availability of material, change of laws by the Government etc., no 

claim for compensation would lie against the respondent.  

5.9  Clause 11 of the Allotment Letter stated that the conditions mentioned 

under clause 10 of the allotment letter and subject to force majeure 

conditions the allottee would be entitled to delay compensation at the 

rate of Rs.5/- per sq.ft. per month.   

5.10  The entire real estate market slumped during the recession in the year 

2008 which severely impacted the construction of the projects of the 

respondent. Further the construction activities related to 
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Commonwealth Games 2010 also impacted the speed of construction in 

the real estate sector.  Such factors, which were beyond the reasonable 

control of the respondent, severely impacted the real estate sector across 

the Delhi NCR region and the respondent was one of the many 

developers who suffered due to such lack of raw material, equipment 

and labour. Thus the appellants are not entitled to any 

compensation/damages.  

5.11  On receipt of copy of the order dated 20.12.2019 the respondent 

informed the appellants vide e-mail dated 24.12.2019 and 31.12.2019 

regarding pending dues amounting to Rs.53,14,948/- and called upon 

them to clear the entire pending dues and get the lease deed of their flat 

executed in their favour.  Upon receipt of the said e-mails the appellants 

served a legal notice dated 06.01.2020 through their counsel for 

compliance of the order dated 20.12.2019 passed by the RERA without 

receiving the dues and balance sale consideration.  The basic cost of the 

flat was Rs.50,67,054/- including cost of one parking and applicable 

taxes and the appellants had to pay Rs.51,76,256/- including basic sale 

price, other charges and default interest as calculated till 08.08.2019. 

The said demand was based pm calculation of default interest only till 

30.04.2019 i.e. the date before compensation provisions of the Act 2016 

came into effect.  

5.12  The appellants are under obligation to clear their entire upto date dues 

as has been intimated to them vide emails dated 24.12.2019 and 

31.12.2019 before getting the lease deed of their flat executed in their 

favour.  

5.13  To resolve the controversy raised by the appellants regarding non-

payment of entire pending dues and sale consideration, the respondent 

preferred rectification application under Section 39 of the Act 2016 for 

rectification of order dated 20.12.2019 and the same is still pending for 

hearing and disposal.  

5.11  The present appeal deserves to be dismissed on the ground of 

concealment of material facts.  The appellants have not approached the 

Tribunal with clean hands and have concealed the material facts related 

to the present case.  
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6.  The appellants filed their reply to the objection of the respondent 

denying the averments made by the respondent in the objection and 

reiterating the averments made in the memo of appeal.  The appellants 

have further submitted that it is settled law that developer cannot 

compel the buyers to be bound by the one-sided clauses in the 

agreement. The agreed date of completion of construction and handing 

over of the possession was October, 2008 and, therefore, the respondent 

cannot charge penal interest on the delayed payment by the appellants 

after October, 2008.  The breach of agreed date by the respondent gave 

a right to the appellants to stop any further payment.  By order dated 

20.12.2019 the Regulatory Authority directed the execution of sale deed 

by 31.01.2020.  It is denied that the appellants refused to make payment 

of their dues and failed to get the lease deed of their flat executed in 

their favour. 

7.  Heard Mr. Amitesh Pratap Singh, learned counsel for the appellants and 

Mr. Amitabh Banerjee, learned counsel for the respondent.  

7.1 On examination of the pleadings, documents on record and submissions 

of learned counsel for the parties, the factual matrix of the case are that 

the appellants vide application dated 11.08.2006 applied for allotment 

of the Flat in proposed Project of respondent, namely Shipra Krishna, 

15-Ahinsa Khand, Indrapuram, Ghaziabad, Uttar Pradesh and a Flat 

bearing no. Maulsari-303, 3rd floor, having area 1700 sq. feet was 

allotted vide allotment letter dated 14.10.2006 at a total consideration of 

Rs. 47,06,500/-. The appellants were required to pay the amount as 

mentioned in para-3 of the payment plan (interest free) in six 

installment upto 15.05.2008. The construction of the building was 

likely to be completed within 22 months from the date of 

commencement of the construction.  

7.2 The construction was commenced w.e.f. 12.12.2006 as per information 

and record provided by the respondent and, thus, the said Flat was to be 

handed over by the respondent to the appellants/allottees by October, 

2008. The appellants paid total amount of Rs. 32,,00,580/- and on 

finding that even after receipt of substantial amount under the 

agreement, the respondent stopped the construction and the Project was 
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not completed even after passing good number of years. The appellants 

were constrained to stop the payment. The Respondent sent an e-mail 

dated 15.01.2019 to the appellants and demanded payment of interest 

on delayed payment of Rs. 34,45,885/- along with balance payable, 

GST, Power Backup Charges, ECC charges etc. As the said demand 

was not contemporaneous with the offer of possession or execution of 

sale-deed, due to delay in Project, the appellants have incurred huge 

losses, as they have not been able to enjoy the results of their 

investment as the demand of exorbitant interest for the delay on the part 

of the appellant and meager interest for respondent’s delay is unfair 

trade practice. As per the appellants they were entitled for refund of  

Rs. 24,66,463/- towards interest paid in excess of the amount due till 

December 2018.  

7.3 The further stand of the appellants is that the agree date of completion 

of construction and handing over of the possession of the Flat was 

October 2008, therefore, the respondent cannot charge penal interest on 

the delayed payment by the appellants after October 2008. The delay is 

of about 10 years and the same is solely attributable to the respondent. 

The appellants sent a notice dated 07.02.2019 to the respondent 

appraising it about its duty under the agreement and the law applicable 

thereon. Having received no reply of the said notice from the 

respondent, the appellants filed case bearing Complaint no. 

2201931543 of 2019 before the Regulatory Authority and the same was 

decided vide order dated 18.12.2019 with a direction to the respondent 

to provide possession of the Flat after completing all the formalities by 

31.01.2020 and ensure registration of the same after taking stamp fee in 

accordance with Rule. The issue of compensation was referred to the 

Adjudicating Officer by the Bench of Regulatory Authority and the 

Adjudicating Officer after hearing both the parties decided the claim of 

compensation of the appellants vide order dated 17.03.2020. 

7.4 The appellants have challenged the order of the Adjudicating Officer 

dated 17.03.2020 on various grounds and submitted that the observation 

of the Adjudicating Officer that the Act 2016 will not be applicable for 

compensation prior to 01.05.2017, is erroneous as the Act is having 

retroactive operation and the direction no. 1(c) as well as right to claim 
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interest on the said balance amount and the duty to pay damages under 

the agreement cannot co-exist and the direction of the Adjudicating 

Officer regarding the entitlement of the Builder/Respondent’s interest 

on the amount payable as per the terms of the agreement (21% per 

annum) without there being any complaint/claim by the 

Builder/Respondent and the Adjudicating Officer without any 

foundation passed direction no. 3 and the same is not sustainable on the 

facts as well as on law and is liable to be set aside.  

7.5 The learned counsel for the appellants during the course of hearing on 

04.01.2020 submitted that though in the prayer clause setting aside of 

the impugned order dated 17.03.2020 has been made, but he confines 

his prayer and challenge to the present appeal to the extent of the 

direction no. 1(c) whereby the Adjudicating Officer directed for 

payment of amount, if any, with interest upto 01.05.2017 as per the 

terms of the agreement and thereafter from 01.05.2017 @ MCLR+1% 

till the receipt of amount, as the same is beyond the jurisdiction and 

domain of the Adjudicating Officer, who was required to examine the 

issue of compensation as per the provisions of Section 71 and 72 of the 

Act 2016.  

7.6 The learned counsel for the respondent submitted that appellants 

defaulted in payment, therefore, they are entitled for interest as per the 

terms of the agreement and there is no illegality and perversity in the 

said direction of the Adjudicating Officer.  

8. As the learned counsel for the appellants confines his prayer to the 

challenge of direction no. 1(c) of the impugned order, therefore, in 

order to appreciate the controversy and challenge to the direction no. 

1(c), we deem it proper to frame following issues:-    

 (i) Whether there was any complaint of the Builder/Respondent 

claiming interest on the amount due to the allottee/appellant before 

the Adjudicating Officer? 

 (ii) Whether the direction no. 1(c) of the impugned order falls 

within the domain of provisions of Section 71 and 72 of the Act 

2016 and the Adjudicating Officer had jurisdiction to examine and 

decide the same? 
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9. Before we proceed to examine the provisions relating to determination 

and quantification of compensation, it will be necessary to go through 

the relevant clauses of the Terms and Conditions of the allotment letter 

dated 14.10.2006 and the same are being extracted as follows:- 

The allotment of the Flat is made subject to the following Terms 
and Conditions: 

1. The Price of the Flat is fixed and there will be no escalation in 

the price to the Flat.  

2. The allotment of the Flat No. as mentioned in the Allotment 

Letter is confirmed. The Plans have already been sanctioned. If 

for any reason, any changes are made by the Sanctioning 

Authority, Architect or by the Developer resulting in reduction or 

increase in the area or the location of the flat no. claim monetary 

or otherwise will be raised or accepted except than the price of 

the Flat will be increased or decreased proportionately as the 

case may be. In case of the absolute deletion of the Flat no claim 

whether monetary or otherwise will be raised or entertained 

except that the amount received from the Allottee shall be 

refunded in full without any interest thereon. If for any reason 

whether within or beyond the control of the Developer, the whole 

or part of the project is abandoned, no Claim will be entertained 

by the Developer except that the money received from the Allottee 

shall be refunded in full without interest thereon.  

3. PAYMENT PLAN (INTEREST FREE)  

Particulars of 
Payment 

Amount Due Date 

Application 1,00,000.00 Received 

Allotment Money 8,41,300.00 13.11.06 

Installment 1 6,28,600.00 15.02.07 

Installment II 6,23,000.00 15.05.07 

Installment III 6,22,600.00 15.08.07 

Installment IV 6,27,600.00 15.11.07 
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Installment V 6,27,600.00 15.02.08 

Installment VI 6,27,200.00 15.05.08 

Installment VII   

Installment VIII   

 

4(a). The Allottee has to pay the Allotment Money or any 

Installment or any amount or charges due on the …… an interest 

@ 21% p.a. thereon will be charged from the Allottee. If any 

Allottee wants to cancel the booking of the Flat or if the dues 

remain unpaid for a period of one month or more from the date 

as mentioned herein above, 10% of the price of the Flat will be 

forfeited by the Developer and the Allotment of the Flat shall 

stand-cancelled without any further notice to the Allottee and the 

defaulting Allottee shall cease to have any lien or right on the 

tentatively allotted flat. The balance amount paid by the Allottee 

will be refunded without any interest on surrender of the Original 

Receipts and Allotment Letter. In these circumstances, the 

Developer shall be entitled to resell the said flat at its sole 

discretion.  

9.  The construction of the building is likely to be completed 

within 22 (Twenty Two) months from the date of commencement 

of construction. The date of commencement of construction shall 

be informed by the Developer.  

10. Due to any reason beyond the control of the Developer or due 

to any unforeseen circumstances e.g. non-availability of 

materials, change of laws by the Government/Local Authorities 

etc., there is a delay in handing over possession of the Flat, no 

claim by way of damages/compensation shall lie against the 

Developer.  

11. In case of delay in construction of the Flat subject to force 

majeure and other circumstances as aforesaid under clause 10 

the Developers would pay to the Buyer compensation @ Rs. 5/- 

per sq. ft. of the super area of the Flat per month for the period of 
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delay. Likewise, if the Buyer fails to settle the final account 

within 30 days from the date of issue of the final call notice/offer 

to hand over possession by the Developers, the Buyer would be 

liable to pay to the Developers @ Rs. 5/- per sq. ft. of the super 

area of the Flat per month. Further, in the event of his failure to 

take possession for any reason whatsoever, the Buyer shall be 

deemed to have taken the possession of the Flat on expiry of 30 

days of final call notice/offer of possession, for all intents and 

purposes under this clause/Agreement including for liability to 

payment of holding charges, taxes, levies, outflows and 

maintenance charges etc. on account of the Flat.  

9.1 From the perusal of above clause 4(a), it is evident that the 

Promoter/Respondent was entitled to charge interest @ 21% per annum 

for the period of delay and vide clause-11 in case of delay of delay in 

construction of the Flat, the Developer/Respondent would pay a 

compensation to the Buyer @ Rs. 5/- per sq. ft. of the super area of the 

Flat per month for the period of delay. The charging of 21% interest by 

the Promoter/Developer/Respondent for delay in payment from the 

allottee/appellant and paying a meager amount of Rs. 5/- per sq. ft. of 

the super area of the Flat per month for the period of delay by the 

Developer/Promoter/Respondent to the Buyer/Appellant is nothing but 

ex facie, one sided, unfair and unreasonable terms of the agreement. 

The Hon'ble Supreme Court in LIC of India and Anr. Vs. Consumer 

Education & Research Centre & Ors., (1995) 5SSC 482, decided on 

10th May 1995, was pleased to observe that:- 

"in dotted line contracts there would be no occasion 
for a weaker party to bargain or to assume to have 
equal bargaining power. He has either to accept or 
leave the services or goods in terms of the dotted 
line …….. imposed by the stronger party or go without 
them. It will also apply where a man has no choice, or 
rather no meaningful choice, but to give his assent to 
a contract or to sign on the dotted line………".     

9.2 Recently, the Hon'ble Supreme Court in Pioneer Urban Land & 

Infrastructure Ltd. Vs. Govindan Raghavan, II (2019) CPJ 34(SC), 

rejected the plea of the builder that it should not be directed to pay 
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interest at the rate of 10.7% as the agreement provided for 6% interest. 

The Hon'ble Supreme Court observed that :-   

“6.7. A term of a contract will not be final and binding 
if it is shown that the flat purchasers had no option but 
to sign on the dotted line, on a contract framed by the 
builder. The contractual terms of the Agreement dated 
08.05.2012 are ex-facie one-sided, unfair, and 
unreasonable. The incorporation of such one-sided 
clauses in an agreement constitutes an unfair trade 
practice as per Section 2 (r) of the Consumer 
Protection Act, 1986 since it adopts unfair methods or 
practices for the purpose of selling the flats by the 
Builder. 

7. In view of the above discussion, we have no 
hesitation in holding that the terms of the Apartment 
Buyer’s Agreement dated 08.05.2012 were wholly 
one-sided and unfair to the Respondent – Flat 
Purchaser. The Appellant – Builder could not seek to 
bind the Respondent with such one-sided contractual 
terms.”  

9.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Ors. Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 

affirming the view taken in the Judgment in Pioneer’s case (supra) the 

Hon'ble Supreme Court held that the term of the agreement authored by 

the Developer does not maintain a level platform between the 

Developer and the flat purchaser. The stringent terms imposed on the 

flat purchaser are not in consonance with the obligation of the 

Developer to meet the time lines for construction and handing over 

possession, and do not reflect an even bargain. The failure of the 

Developer to comply with the contractual obligation to provide the flat 

within the contractually stipulated period, would amount to a deficiency 

of service. Given the one-sided nature of the Apartment Buyer’s 

Agreement, the consumer fora had the jurisdiction to award just and 

reasonable compensation as an incident of the power to direct removal 

of deficiency in service. 

9.4 Under the scheme of the Act, 2016 the Adjudicating Officer is 

appointed by the State Government under Section 71 for the purpose of 

adjudicating compensation under Sections 12,14, 18 and 19.  Sub-

sections (2) and (3) of Section 71 of the Act lay down the procedure for 

exercising power for adjudging the claim and Section 72 of the Act lays 
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down the factors to be taken into account by the Adjudicating Officer 

for adjudicating the quantum of compensation.  The provisions of 

Section 71 (3) give jurisdiction to the Adjudicating Officer to hold 

enquiry to satisfy that the person has failed to comply with the 

provisions of any of the Sections 12, 14, 18 and 19 providing for 

compensation.   

9.5  Section 72 provides guidelines to the Adjudicating Officer regarding 

factors to be taken into consideration by him for adjudicating quantum 

of compensation under Section 71.   Section 72 of the Act, for the sake 

of convenience, is reproduced as follows:-- 

“72 Factors to be taken into account by adjudicating 

officer.— 

 While adjudging the quantum of compensation or interest, as 
the case may be, under section 71, the adjudicating officer 
shall have due regard to the following factors, namely:— 

(a)  the amount of disproportionate gain or unfair advantage, 
wherever quantifiable, made as a result of the default; 

(b)  the amount of loss caused as a result of the default; 

(c)  the repetitive nature of the default; 

(d) such other factors which the adjudicating officer 
considers necessary to the case in furtherance of 
justice.” 

 9.6 On examination of the scheme of the Act it is evident that jurisdiction 

of the Adjudicating Officer is to adjudge compensation under Sections 

12,14,18 and 19 in accordance with the procedure laid down in Sections 

71 and 72 of the Act.  The powers, roles, domain and jurisdiction of the 

Adjudicating Officer has been clearly defined under the scheme of the 

Act.  On thorough examination we found that ‘compensation’ has not 

been defined under the Act, 2016.  However, ‘compensation’ has been 

defined in some other statutes like Workman Compensation Act and 

Land Acquisition Act.  To settle the claim under the Motor Vehicle Act, 

the term ‘compensation’ is being used invariably and compensation is 

awarded accordingly.  Compensation can be granted under the heads 

pecuniary and non-pecuniary losses. In the case of Mr. R.D. 
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Hattangadi Vs. M/S Pest Control (India) Pv.t. Ltd., AIR 1995 

Supreme Court, page 755, the Hon’ble Supreme Court was pleased to 

observe as under:-- 

“ Broadly speaking while fixing an amount of 
compensation payable to a victim of an accident, the 
damages have to be assessed separately as pecuniary 
damages and special damages. Pecuniary damages are 
those which the victim has actually incurred and which 
is capable of being calculated in terms of money-, 
whereas non-pecuniary damages are those which are 
incapable of being assessed by arithmetical 
calculations. In order to appreciate two concepts 
pecuniary damages may, include expenses incurred by 
the claimant : (i) medical attendance; (ii) loss of earning 
of profit upto the date of trial; (iii) other material loss. 
So far non-pecuniary damages are concerned, they may 
include (i) damages for mental and physical shock, pain 
suffering, already suffered or likely to be suffered in 
future; (ii damages to compensate for the loss of 
amenities of life which may include a variety of matters 
i.e. on account of injury the claimant may not be able to 
walk, run or sit; (iii) damages for the loss of expectation 
of life, i.e. on account of injury the normal longevity of 
the person concerned is shortened; (iv) inconvenience, 
hardship, discomfort, disappointment, frustration and 
mental stress in life.” 

 9.7 The Hon’ble Supreme Court while examining the issue of entitlement 

to compensation in H.U.D.A. and another versus Shakuntla Devi, 

(2017) 2 SCC 301 made some essential observations which are also 

rudimentary for awarding compensation and quantum of compensation 

in consumer protection cases concerning real estate matters.  The 

observations of Hon’ble Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss 

or injury suffered by the consumer due to the negligence of the opposite 

party. Once the said conditions are satisfied, the consumer forum would 

have to decide the quantum of compensation to which consumer is 

entitled. 

(b) that there cannot be any dispute that the computation of 

compensation has to be fair, reasonable and commensurate to the loss 

or injury. There is a duty cast on the consumer forum totake into 
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account all the relevant factors for arriving at the compensation to be 

paid. 

(c) the calculation of damages depends on the facts and circumstances 

of each case. No hard and fast rule can be laid down for universal 

application. 

(d) that while awarding of compensation, a consumer forum has to take 

into account all the relevant factors and assess compensation on the 

basis of accepted legal principles, on moderation. It is for the consumer 

forum to grant compensation to the extent it finds it reasonable, fair and 

proper in the facts and circumstances of a given case according to the 

established judicial standards where the claimant is able to establish his 

charge. 

(e) that compensation cannot be uniform and can best be illustrated by 

considering cases where possession is being directed to be delivered 

and  cases where only monies are directed to be returned. In cases 

where possession is being directed to be delivered the compensation for 

harassment will necessarily have to be less because in a way, that party 

is being compensated by increase in the value of the property, he is 

getting. 

(f) that in cases where the consumer forum has directed delivery of 

possession, the party has to a certain extent already got a benefit. The 

cost of the land/flat would have come up in the meantime. Of course, 

even in such cases, where the delivery of possession has been directed 

there could be compensation for harassment/loss. But such 

compensation has to be worked out after looking to the facts of each 

case and after determining the amount of harassment/loss that has been 

caused to the consumer. 

9.8 The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery 

of possession was pleased to observe that if some statute steps in and 

creates any statutory obligation on the part of development authority in 

the contractual field, the matter will be governed by the provisions of 
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that statute. The relevant portions of paras10, 10(a) and 10(b) are being 

extracted herein below: – 

“10. Where a Development Authority forms layouts 
and allots plots/flats (or houses) by inviting 
applications, the following general principles regulate 
the granting of relief to a consumer (applicant for 
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer 
Protection Act, 1986 ('Act' for short) - [vide : Lucknow 
Development Authority vs. M. K. Gupta - 1994 (1) 
SCC 243, Ghaziabad Development Authority vs. 
Balbir Singh - 2004 (5) SCC 65, and Haryana 
Development Authority vs. Darsh Kumar - 2005 (9) 
SCC 449, as also Ghaziabad Development Authority 
vs. Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received 
the full price, does not deliver possession of the 
allotted plot/flat/house within the time stipulated or 
within a reasonable time, or where the allotment is 
cancelled or possession is refused without any 
justifiable cause, the allottee is entitled for refund of 
the amount paid, with reasonable interest thereon from 
the date of payment to date of refund. In addition, the 
allottee may also be entitled to compensation, as may 
be decided with reference to the facts of each case. 

(b) Where no time is stipulated for performance of the 
contract (that is for delivery), or where time is not the 
essence of the contract and the buyer does not issue a 
notice making time the essence by fixing a reasonable 
time for performance, if the buyer, instead of 
rescinding the contract on the ground of non-
performance, accepts the belated performance in terms 
of the contract, there is no question of any breach or 
payment of damages under the general law governing 
contracts. However, if some statute steps in and 
creates any statutory obligations on the part of the 
development authority in the contractual field, the 
matter will be governed by the provisions of that 
statute. 

…………………………………………….” 

9.9 Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 

6051/2002 (Ghaziabad Development Authority Vs. Shakuntala 
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Rohatgi), decided on 04.03.2009,  placed reliance on the case of 

Bangalore development authority versus syndicate Bank (supra). 

9.10 After promulgation of the Act of 2016, the issue of compensation is 

required to be examined and decided as per the provisions of section 71 

and 72 of the Act of 2016 for non-compliance of any of the provisions 

specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19 

of the Act, 2016. 

9.11 The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, 

means failure of the promoter to comply with the requirements 

mentioned in sections 12, 14, 18 and 19. The Adjudicating Officer after 

holding enquiry while adjudging the quantum of compensation or 

interest as the case may be, shall have due regard to the factors 

mentioned in Section 72. The compensation may be adjudged either as 

a quantitative or as compensatory interest. 

9.12 The Adjudicating Officer, thus, has been conferred with power to direct 

for making payment of compensation or interest, as the case may be, 

“as he thinks fit” in accordance with the provisions of Sections 12,14,18 

and 19 of the Act after taking into consideration the factors enumerated 

in Section 72 of the Act.  Therefore, in our considered view, for 

determination of compensation the Adjudicating Officer has to hold 

enquiry regarding injury suffered and since the proceedings before the 

Adjudicating Officer are of summary nature, therefore, evidence, rather 

documentary evidence, are required to be placed by the 

complainant/aggrieved person before the Adjudicating Officer who, 

after providing opportunity to the respondent, will determine the 

quantum of compensation to be awarded to the complainant/aggrieved 

person, if any. 

10. Vide Issue No. (i) we are required to examine as to whether there was 

any complaint of the Builder/Respondent claiming interest on the 

amount due to the allottee/appellant before the Adjudicating Officer?  

10.1 Section 31 of the Act 2016 provides for filing a complaint with 

Authority for Adjudicating Officer by any aggrieved person against any 
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promoter, allottee or real estate agent, as the case may be. The provision 

of Section 31 is being reproduced as follows:- 

 “31. Filing of complaints with the Authority or the adjudicating 

officer.- (1) Any aggrieved person may file a complaint with the 

Authority or the adjudicating officer, as the case may be, for any 

violation or contravention of the provisions of this Act or the rules and 

regulations made thereunder, against any promoter, allottee or real 

estate agent, as the case may be.  

 Explanation. - For the purpose of this sub-section “person” shall 

include the association of allottees or any voluntary consumer 

association registered under any law for the time being in force.  

 (2) The form, manner and fees for filing complaint under sub-section 

(1) shall be such, as may be specified by regulations.   

10.2 Section 18 provides for return of amount and compensation if the 

promoter fails to complete or is unable to give possession of an 

apartment, plot or building in accordance with the terms of the 

agreement, dully completed by the date specified thereunder and the 

promoter is also liable to compensate the allottee in case of any loss 

caused due to defective title of land on which the project is being 

developed or has been developed etc. or if promoter fails to discharge 

any obligation imposed on him under the Rules and Regulations made 

thereunder. Thus, it can safely be said that Section 18 deals only with 

the claim of allottee to seek refund and interest for delay in providing 

possession as well as seek compensation.  

10.3 As per provisions of Section 71, the Adjudicating Officer is empowered 

to adjudge compensation for violation of provision of Section 12, 14, 18 

and 19 of the Act 2016. (Section 12 provides for obligations of 

promoter regarding veracity of the advertisement or prospectus, Section 

14 provides for adherence to sanctioned plans and project specifications 

by the promoter, Section 18 empowers the allottee to seek return of 

amount or seek compensation or interest on account of default by the 

promoter and Section 19 deals with the rights and duties of allottees.  
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10.4 On examination, we found that complaint can be filed by a promoter 

against an allottee only in case of violation of the provisions of Section 

19 and also seek compensation for violation of Section 19(7) to 19 (11) 

of the Act 2016. From the pleadings and record, we are unable to get 

any complaint or even reference in the impugned order passed by the 

Adjudicating Officer regarding complaint of the promoter/respondent 

claiming interest/compensation on the amount due towards the 

allottee/appellants. The issue no. (i) is decided accordingly.  

11. Vide issue no. 2 we are required to examine as to whether the direction 

no. 1(c) of the impugned order falls within the domain of provisions of 

Section 71 and 72 of the Act 2016 and the Adjudicating Officer had 

jurisdiction to examine and decide the same? 

 12. Under the scheme of the Act, the Adjudicating officer while examining 

the complaint of the allottee/appellant is required to make enquiry for 

determination and quantification of the compensation as per the 

provisions of Section 72 of the Act 2016. The appellant has confined 

his prayer to the challenge of direction no. 1(c) whereby the appellant 

was directed to pay interest on the amount payable if any to the 

promoter/developer/respondent in accordance with the terms of the 

agreement prior to 01.05.2017 (21% per annum) and from 01.05.2017 

@ MCLR+1%.  

13.  We are of the considered view that direction no. 1(c) of the impugned 

order which was without any foundation and without there being any 

complaint of the Developer/Promoter/Respondent, is not sustainable in 

the eyes of law. Issue no. (ii) is decided accordingly.  

14. In view of the above, while allowing the appeal, we set aside 

direction no. 1(c) of the impugned order dated 17.03.2020.  

15. No order as to costs.  

 
Dated: 24.03.2022   (Rajiv Misra)        (D.K. Arora) 
Shakir/Tanveer/      

 

 


