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Heard learned counsel for the parties.

The batch of appeals are similar and raise common questions of law, accordingly,
are being heard and decided together on the consent of respective parties.

For the sake of convenience, the facts of Appeal No. 178/2023 (U.P. Awas Evam
Vikas Parishad Vs. Kavita Rani) is being referred to.

The appeal is directed against the order dated 12.01.2023 passed by the learned
Adjudicating Officer, Lucknow, arising from  Complaint  No.
ADJ/NCR169/10/100791/2022, allowing the complaint of the respondent/allottee,
inter-alia, granting delay interest on handing over possession of the unit to the
respondent/allottee.

The short question that arises for consideration is that, as to whether the
Adjudicating Officer would have jurisdiction on the subject matter i.e. to grant
delay interest in handing over possession of the unit, or, in the alternative, is the
impugned order a nullity in the eye of law, for lack of inherent jurisdiction.

The facts, briefly stated, is that, respondent/allottee came to be allotted 45/75 and
31/63 Semi Finished House in Jagriti Vihar (Extension) Yojna No. 11, Sector-5,
U.P. Avas Evam Vikas Parishad, Meerut. The project was launched in the year
2018 and was to be completed within 18 months as declared in paragraph No. 2.1
of the Registration Booklet. In the allotment letter dated 20.03.2021, the cost of the
house was at Rs. 23,59,240/-. The physical possession of the unit was given to the
respondent/allottee on 08.09.2021.



Aggrieved by the delay, respondent/allottee preferred a complaint before the
Adjudicating Officer, seeking compensation and delay interest.

By the impugned order, Adjudicating Officer allowed the complaint awarding
compensation, as well as, delayed interest by way of compensation as the unit was
handed over beyond the date declared for the possession.

In this backdrop, it is submitted by learned counsel for appellant/promoter that
admittedly, respondent/allottee continued in the project and as per mandate of
Section-18 of the Real Estate (Regulation and Development) Act, 2016 (in short
‘RERA Act, 2016’), respondent/allottee was entitled to delay interest at the
prescribed rate on his deposit and not compensation by way of delay interest. It is
further submitted that learned Adjudicating Officer would lack jurisdiction on the
subject matter as has been held by the Hon’ble Supreme Court in M/s. Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. & Ors, reported in 2021
SCC Online SC 1044 & [2021 (11) ADJ 280], Paragraph Nos-86 of M/s. Newtech
Promoters (supra) reads as under :

“86. From the scheme of the Act of which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like ‘refund’, ‘interest’, ‘penalty’, and ‘compensation’, a
conjoint reading of Sections 18 and 19 clearly manifests that when it comes to
refund of the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest thereon, it is
the regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question of seeking
the relief of adjudging compensation and interest thereon under Sections 12, 14,
18 and 19, the Adjudicating Officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section 72 of the
Act. If the adjudication under Sections 12, 14, 18 and 19 other than compensation
as envisaged, if extended to the adjudicating officer as prayed that, in our view,
may intend to expand the ambit and scope of the powers and functions of the

adjudicating officer under Section 71 and that would be against the mandate of the
Act, 2016
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The learned counsel for the respondent/allottee, on being confronted with the
decision does not dispute the legal preposition but submits that respondent/allottee
is entitled to compensation as admittedly the project was delayed due to farmer
agitation and the facilities and amenities provided therein is not as per the promise
made in the Registration Booklet. Accordingly, it is submitted that the
compensation awarded by the learned Adjudicating Officer be upheld and the other
part of the order i.e. with regard to delay interest by way of compensation be set-
aside with liberty to the respondent/allottee to take remedy before the appropriate
forum for delay interest in handing over actual physical possession.

It is noted in the impugned order that respondent/allottee herein could not take
actual physical possession of the unit as the farmers were agitating for
compensation of their land which was admittedly outstanding and not paid to them
by the Revenue Authority/appellant. After negotiation with the farmers the
compensation was enhanced by 5% and it is only thereafter actual physical
possession of the unit could be handed over to respondent/allottee. In these
circumstances, the finding returned by the learned Adjudicating Officer that
appellant/promoter had misrepresented that the project was free from all
encumbrances was incorrect, thereby, misleading the allottees. Accordingly, the
allottees have suffered injury due to misrepresentation that the project has been
constructed on a parcel of land which is free from all encumbrances and the due
compensation has not been paid to the farmers. The compensation has righty been
awarded to the allottees.

Having regard to the facts and circumstances and for the reasons assigned
hereinabove the appeal is allowed in part by passing the following orders:

(1)  The impugned order, to the extent it directs, compensation at Rs. 1 lac
to be paid by the appellant/promoter to the respondent/allottee is
upheld;

(1i1))  The impugned order, to the extent it directs, payment of delay interest
on handing over possession from the date of issuance of completion
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certificate dated 02.01.2021 till the date of actual possession is set-
aside.

(111) Respondent/allottee is at liberty to approach the competent forum for
delay interest till handing over actual physical possession, if so advised.

It is clarified that, in the event complaint for delay interest is filed within eight
weeks from the date order is uploaded on the portal, in that event, it is expected
that learned competent authority would decide the complaint on merit.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 02.12.2024
PRADEEPKUMAR



