BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No. 401 OF 2022
Lt. Col. Sarjeet Singh ... Appellant.

Vs.

Ansal Properties & Infrastructure Ltd. ............ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Rameshwar Singh, Administrative Member.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Rishi Saxena, learned counsel for appellant and Sri Saurabh
Mishra, learned counsel for respondent. Perused the record with the

assistance of learned counsel for respective parties.

2. The appellant/allottee by the instant appeal is assailing the order dated
23.04.2022, passed by the Real Estate Regulatory Authority (for short
Regulatory Authority) in Case No.LKO162/09/72800/2021, wherein, a
direction has been issued to refund the amount deposited by the

appellant after deducting the earnest money as per the agreement.

3. The facts arising in the instant appeal, briefly stated, is that
respondent/promoter floated a project popularly known as “Ansal API-
Media Enclave”. The appellant booked a 2 BHK flat on 16.12.2011,
bearing Flat No.B2-1001, 10" Floor, Sushant Media Enclave, Sector J,
Sushant Golf City, located at Lucknow by depositng Rs.1,51,227/-; Flat
buyer agreement (BBA) came to be executed on 07.01.2012, wherein, it
was categorically stipulated in Clause 22 that possession of the Unit
would be handed over to the allottee within 36 months from the date of
sanction of building plans. It is not being disputed that the Unit was
required to be handed over to the allottee in the year 2017. The payment



was as per schedule stipulated in the BBA which was duly honored by
the appellant by depositing Rs.12,15,163/- in instalments.

Admittedly, the project got delayed, accordingly, two applications of
the same date i.e. 14.09.2016 were issued by the appellant to the
respondent. It was categorically stated that the Unit came to be booked
through an agent of the respondent, namely, Amit Sharma, and it was
requested that the amount deposited be refunded. In the other letter it
was communicated that the appellant, being a member of armed forces,
has desired to settle in Agra, therefore, needs refund of his amount. It
appears that nothing was done on the communications made by the
appellant and thereafter the respondent vide communication dated
22.03.2017 and 01.05.2017 cancelled the allotment, inter alia, on
contradictory stands, namely, that 20 percent of the booking amount
would be deducted and in the subsequent communication it was stated
that earnest money at 20 percent of the total cost would be deducted. It
is not being disputed by learned counsel for respondent that the
cancellation orders communicated by the respondent was never honored
as the amount sought to be refunded has not been paid till date to the

appellant.

Aggrieved, appellant instituted a complaint in 2021 claiming refund of
the amount deposited along with interest thereon. The Regulatory
Authority by the impugned order, instead of directing refund of the
entire amount along with interest, directed that the amount be refunded
after making deductions as per the BBA and no interest on the
deposited amount was directed. Aggrieved, against the above order, the

appellant has filed the instant appeal.

The sole question that arises for consideration is as to whether the
appellant is entitled to refund of the entire deposited amount along with

interest thereon.
The facts, inter se, parties are not in dispute.

It is admitted that the appellant had booked a flat in the housing project
launched by the respondent way back in December, 2011, BBA came to
be executed on 07.01.2012. As per terms of agreement the project was

to be completed within 36 months from the date of sanction of the
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layout plan from the relevant competent authority. Learned counsel for
respondent informs that layout plan of the project was sanctioned on
19.04.2014, accordingly, the project was to be completed on or before
19.04.2017. It is to be noted that the respondent promoter floated the
project and invited booking/investment before the sanction of the layout
plan of the project. The respondent/promoter could not have launched
the project by inviting bookings and payments without disclosing the
fact to the allottees that the layout plan of the project is yet to be

sanctioned by the competent authority.

The appellant being aggrieved that the project was inordinately delayed,
on 14.09.2016 demanded refund of his deposited amount along with
interest. The respondent counsel submits that vide communication dated
22.03.2017 and 01.05.2017, the allotment came to be cancelled,
wherein, it was communicated that earnest money at 20 percent of the

total cost would be deducted.

In this backdrop it is not in dispute that the project is incomplete even
on date. The completion certificate (CC) has not been issued by the
competent authority. The Regulatory Authority committed an error in
not directing refund of the entire amount deposited along with interest
thereon in terms of Section 18(1) of the Real Estate (Regulation and
Development) Act, 2016 (Act 2016).

Learned counsel for appellant has relied on a judgment of this Tribunal
in the case of Ashok Agarwal and another Vs. S.V.P.Builders India
Limited, Appeal No.212 of 2021, decided on 30.05.2024 to submit that
in a delayed project the allottee is entitled to withdraw from the project

and demand refund.

In the given admitted facts, the appellant/allottee sought cancellation of
the allotment and expressed his desire to withdraw from the delayed
project. Further, respondent/promoter was not entitled to demand
instalments prior to 19.04.2014 as the project admittedly had not seen
light of the day as the lay out map was not sanctioned by the competent
authority. The payment schedule prior to sanction of the map and
raising constructions of the tower tantamounts to unfair trade practice.

The contention of the learned counsel for the respondent is that since
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the allotment came to be cancelled on the request of the appellant,

respondent is entitled to deduction as per the BBA.

The submission lacks merit. It is not the case of the respondent that the
allotment came to be cancelled on the default of the appellant. On the
contrary the appellant sought withdrawal from the delayed project.
After booking in 2011 the layout plan of the project came to be
sanctioned in 2014, however, the respondent without disclosing this
fact, incorporated the payment schedule on periodic intervals and not
construction linked. In other words, the respondent not only
misrepresented/suppressed the factum that the proposed project is yet to
be approved and thereafter the construction of the project is to be
undertaken. It is not only a case of unfair trade practice but at the same
time to entrap investors by fraud and misrepresentation. The respondent
has exposed itself for penal consequences under Chapter VIII of Act,
2016. To permit the respondent to make deduction would perpetuate the
fraud and misrepresentation and garner wind fall gain. In the
circumstances, the respondent misled the appellant and other allottees
by accepting instalments before commencement of the project, which

was yet to commence for want of sanction.

Since the project was delayed project and cancellation was sought by
the appellant, there was no occasion for deduction of earnest money as
the appellant was not in default, rather, the respondent/promoter failed
in its obligations and commitment to complete the project within three
years. Further, the respondent promoter sought investment by way of

booking for a project that was on paper.

Having regard to the facts of the case and for the reasons stated herein

above, the appeal is allowed by passing the following orders :

(1) The impugned order dated 23.04.2022, passed by the Regulatory
Authority is set aside and quashed.

(i1) The appellant is entitled to interest on deposited amount i.e.
Rs.12,15,163/- at the rate of MCLR+1% on every month delay till
the date of payment.

(i11) The respondent to make the payment within 45 days from the date
of uploading of this order on the portal.



(iv) Regulatory Authority is directed to proceed for imposition of
penalty against the respondent/promoter under Chapter VIII of Act,
2016, as per law.

(v) Cost of the litigation is assessed at Rs.10,000/- which shall be paid
by the respondent/promoter to the appellant.

16. Registry is directed to ensure compliance.

Dated : 16.12.2024
Irfan (Devindar Singh Chaudhary) (Rameshwar Singh) (Suneet Kumar)



