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AT
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APPEAL NO. 137/2021

K.N. Gupta. Appellant.

Versus

Suncity Hi-Tech Infrastructures Pvt. Ltd. ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Tej Bahadur Singh, Judicial Member.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Sri K. N. Gupta (hereinafter
referred to as the ‘appellant’) under Section 44 (1) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as ‘the
Act 2016°) against the order dated 28.03.2019 passed by the U.P. Real
Estate Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as the ‘Regulatory Authority’) in Complaint No.
10201820764 whereby the respondent has been directed to ensure
refund of the amount of Rs.8,00,000/- to the complainant/appellant with
interest at the rate of MCLR+1% from the date of deposit till the date of

refund, within 45 days from the date of upload of the order.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant approached the respondent for purchase of a plot
admeasuring 500 sq. yards at the rate of Rs.5400/- per square yard and
paid booking amount of Rs.1,65,000/-. The respondent had assured the
appellant that the possession over the allotted plot will be given within

eight months after developing the public amentities.

After lapse of more than 13 years from the date of booking of plot and
payment of booking amount the possession of the allotted plot was not
given by the respondent to the appellant, therefore, the appellant
approached the Regulatory Authority for redressal of his grievance.



The Regulatory Authority vide impugned order dated 28.03.2019

decided the complaint of the appellant in the manner as mentioned in

para 1 above.

The appellant has challenged the impugned order dated 28.03.2019

passed by the Regulatory Authority, on the following grounds:--

(A)

(B)

©

(D)

(E)

(F)

(G)

(H)

Q)
)

The order passed by the Regulatory Authority is bad in law as the
Regulatory Authority has overlooked the terms and conditions of

the agreement and material available on record.

The Regulatory Authority had not properly appreciated the legal
and factual aspects of the case in consonance with the material

available on record.

The Regulatory Authority has failed to consider the fact that the
respondent had accepted the money for a plot without complying

the prescribed government norms and formalities.

The Regulatory Authority has misused its power in his official

capacity without appreciating the facts of the case.

The Regulatory Authority has also misused its power by directing

the respondent to refund the amount which was never sought for.

The impugned order passed by the Regulatory Authority is full of
ambiguity.

Even after order dated 20.05.2019 regarding rectification wherein
it was admitted that there was mistake in judgment, the
Regulatory Authority again passed the same order on 16.09.2019

without considering the mistake.

The Regulatory Authority passed the impugned order dated
28.03.2019 without application of mind.

The impugned order dated 28.03.2019 is not a reasoned order.

The order passed by the Regulatory Authority is against the
intent and motive of provisions contained under Section 18 of

the Act.



(K)

(L)

M)

(N)

(©)

The order passed by the Regulatory Authority is causing
prejudice to the appellant that too without his fault.

The order passed by the Regulatory Authority is nothing more
than a tool given in the hands of builders to victimize the

appellant.

The impugned order passed by the Regulatory Authority is bad in
law and was passed without following procedure of the Act,
therefore, impugned order passed by the Regulatory Authority is
liable to be set aside by this Tribunal and appeal filed by the
appellant is liable to be allowed.

The order passed by the Regulatory Authority is not sustainable
in any manner in the eye of law, therefore, the order passed by

the Regulatory Authority is liable to be quashed.

The Regulatory Authority has granted the relief which was never
sought by the complainant.

The appellant has prayed for the following reliefs:--

(1)

(ii)

(iii)

(iv)

To set aside the impugned judgment/order dated 28.03.2019 and
order dated 16.09.2019 passed in Complaint Case No.
10201820764 (K. N. Gupta Vs. Suncity Hi-Tech Infrastructure

Private Limited).

To pass an order or direction of appropriate nature to
make allotment of Plot and give possession of allotted plot for

which amount has been paid 13 years ago.

To pass an order or direction of appropriate nature directing the
respondent to pay the interest @ 18% on account of enjoyment of

appellant’s fund.

To pass an order or direction of appropriate nature awarding
compensation of amount of Rs.5,00,000/- for mental agony and

harassment.



5.1

5.2

5.3.
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The respondent filed its objection to the memo of appeal and submitted
that the Regulatory Authority has passed reasoned and speaking order
after going through the entire facts and circumstances of the case. Rate
of interest awarded by the Regulatory Authority is in accordance with
law and has been awarded after taking into consideration all aspects of

the matter and ordeal suffered by the respondent.

There is no illegality or arbitrariness in passing the impugned order by

the Regulatory Authority.

The project of the respondent is registered with UPRERA vide
registration no. UPRERAPRJ4010 and the deadline of completion of
the project 1s 30.06.2021. Due to force majeure factors the project of
the respondent has been delayed. The respondent is ready to comply
the order of the Regulatory Authority.

During the course of hearing on 09.09.2021 Sri Shobhit Nigam, learned
counsel for the appellant, submitted that the appellant had approached
the Regulatory Authority with a complaint seeking direction against the
respondent for possession of the allotted plot and the concerned Bench
of the Regulatory Authority at page 11 of its judgment observed that
O.C. has been received by the respondent on 18.07.2018 and directed
for refund of the amount with interest @ MCLR+1%. The Tribunal
before proceeding to examine the issue enquired from the respondent
whether it has received the O.C. from the competent authority on
18.07.2018 as indicated in the order of the Regulatory Authority. If so,

then why the possession could not be given to the appellant.

A supplementary affidavit has been filed in pursuance to the order dated
09.09.2021 by the respondent stating therein that the appellant was an
employee in the respondent-company and a form for application for
allotment (eligibility) of plot for High Tech City at Ghaziabad has been
filled by him on 15.06.2005. It appears that due to some inadvertence it
was inscribed in the order passed by the Regulatory Authority that the
occupancy certificate and completion certificate has been issued in
favour of the respondent/developer on 18.07.2018 whereas there was no
such averment made in reply of the complaint by the respondent. It is

further stated that it appears that a joint order dated 28.03.2019 was



5.5

5.5

passed in respect of 6 complaints though the 6 complainants deposited
different amounts but in operative portion the amount of leading complaint

1s mentioned.

In para 6 of the supplementary affidavit it has been specifically mentioned
that no unit has ever been allotted by the respondent-company. A form for
the application for allotment (eligibility) of plot for Hi-Tech City at
Ghaziabad has been filled by the appellant on 15.06.2005. Thereafter the
appellant filled the application deposit form and also deposited and
amount of Rs.1,65,000/- on 30.06.2005, a receipt of which was issued on
30.06.2005. Copy of the receipt, deposit registration form and application
for allotment (eligibility) of plot have been annexed with the
supplementary affidavit as SAl. Relevant provisions of the Deposit

Registration Form have also been reproduced.

The respondent, while supporting the order of the Regulatory Authority
passed in favour of the appellant submitted that the appellant falls in the
category of expression of interest and, therefore, allotment will be made
after the development of the project. The respondent has also mentioned
that due to change of land acquisition policy by the State Government
from time to time the respondent company could not obtain land as per its
requirement, as a consequence of which the respondent fails to provide
units/plots to its registered customers and is ready to return the amount

deposited by them in compliance of the order of the Regulatory Authority.

The appellant filed his reply to the objection of the respondent denying the
averments made in the objection and reiterating the averments made in the
memo of appeal. The appellant further submitted that he is always ready
to take possession of the plot if it is allotted to the appellant. Through
email dated 04.04.2018 the respondent had agreed to allot the plot in a

couple of months after completion of land survey work.

Heard Shri Shobhit Nigam, learned counsel for the appellant and Shri

Dilip Singh, learned counsel for the respondent.

On examination of the pleadings, record and submissions of learned
counsel for the parties the admitted position is that the appellant who was

an employee of the respondent-company submitted an application



for allotment(eligibility) of a plot in High Tech City, Ghaziabad on
15.06.2005. The appellant has also submitted the deposit registration
form. We deem it proper to reproduce the contents of the deposit

registration form filled and signed by the appellant:--

“DEPOSIT REGISTRATION FORM

To, Photo of appellant.

M/S SUNCITY INFRASTRUCTURES PVT. LTD.

N-49, I*" Floor,, Connaught Place,

New Delhi-110001

Dear Sir,

I/'we wish to express our interest in a provisional allotment of a
residential plot of size approx 500 sq. yds. keeping in view your
goodwill and thee infrastructure you are expected to provide, at a
discounted negotiated price of Rs.5400/- per sq. yds amounting to
Rs.27,00,000/- in your forthcoming Hi Tech township project in the
District Ghaziabad (U.P.) for which the land is yet to be acquired and
allotted to M/s Suncity Infrastructures Pvt. Ltd. against which
I/'we/am/are  enclosing herewith  Cheque/Draft/Pay Order No.
....... dated... .......for Rs..........(Rupees.............. )
drawn on ....... veeeee. In favour of (M/s : Sunczly
Infrastructures Pvt Ltd ) whzch may please be treated as deposit in
support of our expression of interest. The total amount shall remain as
deposit against a probable allotment in the forthcoming Hi-Tech
Township Project, subject to the following conditions:--

(a) That your offer of provisional allotment for a residential plot in
your forthcoming Hi-Tech Township shall be made to me/us within
8 months of my registration.

(b) That the said deposit made by me/us would be adjusted against the
provisional allotment amount payable by me/us if and when your
offer of Provisional allotment for a plot is made to me/us.

(c) That in the event your offer of Provisional allotment for a plot is
made to me after 8 months from the date of submission of this
registration for m, a simple interest (@ 10% p.a. shall be paid to
me/us for the period beyond 8 months, on the amount paid by me/us
up to the date the said offer of Provisional allotment is made.

(d)In case, the company is not in a position to make offer of
Provisional allotment for a residential plot of the plot within a
period of 15 (fifteen) months from the date of my/our application,
on my request, the company shall refund the amount deposited by
me paid along with interest calculated @ 10% p.a. from the date of
payment.

(e) That the plot will be allotted to me/us at the basic discounted rate
as mentioned herein above. The Preferential Location Charges
(PLC), other charges or any other statutory levies shall be over and
above the same and shall be borne by me/us.
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(f) Keeping in view that the project is still at the concept stage and the
decision and development will to an extent depend on the kind of
customer response as generated by this and like requests, we
understand clearly that the amount paid hereby is more in the
nature of deposit to show our bonafides and expression of interest,
and it is only when the concept will take shape and thereafter
allotment letter is issued that any contract will come into force.
Therefore, in case due to any reason whatsoever it may be, if the
Project is scrapped/cancelled, I will take the refund of the amount
paid towards the registration charges without any interest/penalty

on the part of the company.

(g) I/'we opt for the following plot size subject to a variation of + 10%
Plot Area (Sq. Yds)Approx = 500

(h) Residential status: Resident/Non Resident Indian

(i) I am/We are assessed to Income Tax

First Applicant: Mr. K. N. Gupta

R/o G-182 Preet Vihar
Delhi
Phone/Mobile........
Fax/E-mail...............
PAN No. AADPG82514

ITO Ward No. .............

(Photocopy enclosed)
Yours faithfully

Sd/ K. N. Gupta
(FIRST APPLICANT)

Date...............”

Second Applicant
Mr./Mrs./M/s

Phone/Mobile... ... ...
Fax/E-mail............ ...
PAN No. .......

ITO Ward No. ... .....

(Photocopy enclosed)

(SECOND APPLICANT)
(AGENT)

The respondent issued a receipt dated 30.06.2005 of the deposit which

also indicates that the amount has been received for a plot of 500 sq.

yds approximate at the rate of 5400 per sq. yds in the proposed

township at Ghaziabad.

It appears that due to various reasons the progress of the project could

not be made and on account of change in the land acquisition policy of

the State Government the respondent could not acquire the required

land for the project and in absence of land no allotment was made by
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10.

the respondent to the appellant. The e-mail of the appellant dated
26.03.2018 (annexure-2 to the memo of appeal indicates grievance of
the appellant regarding non allotment of plot inspite of 13 years of
booking and the reply of the respondent dated 02.04.2018 (Annexure-
2) indicates that the respondent was still in the process of compiling the
database and conducting land surveys and this will take couple of
months tentatively to start and proceed for provisional allotment against

the booking of the appellant.

The appellant feeling aggrieved against the inaction on the part of the
respondent in allotment of the plot approached the Regulatory
Authority vide Complaint No. 10201820764 on 05.10.2018 seeking

relief for allotment of 500 sq. yds plot and possession at the earliest.

The complaint of the appellant was clubbed with 5 other complaints
against the respondent and all the complaints were disposed of by a
composite order dated 28.03.2019 directing refund of amount along
with interest at the rate of MCLR+1% within 45 days.

The appellant feeling aggrieved against the order of the Regulatory
Authority filed the instant appeal praying for setting aside the order
dated 28.03.2019 read with order dated 16.09.2019 rejecting the
rectification application of the appellant and sought direction against
the respondent for allotment of plot and give possession of the plot and
interest @ 18% on account of enjoyment of appellant’s fund along with

compensation of Rs.5,00,000/- for mental agony and harassment.

Learned counsel for the appellant submitted that the Regulatory
Authority without appreciating the pleadings of the appellant and the
material available on record passed the impugned order and thus the
impugned order suffers from serious infirmities, Therefore, the
appellant approached the Tribunal challenging the composite order

dated 28.03.2019 passed by the Regulatory Authority.

Learned counsel for the respondent while opposing the grounds of
appeal submitted that the appellant had only booked a plot and
deposited booking amount of Rs.1,65,000/- but he was never allotted
any plot and under the provisions of the Act 2016 the appellant is not an

allottee and being not an allottee he had no occasion to approach the



11.

12.

13.

14.

Regulatory Authority by filing the complaint. Though RERA has
entertained the complaint and after appreciating the submission of the
respondent directed for refund of the amount, the present appeal is not

maintainable as the appellant is not an allottee.

A specific query has been made from the learned counsel for the
appellant as to how the complaint of the appellant is maintainable . The
learned counsel for the appellant submitted that he is a prospective
allottee and, therefore, the complaint is maintainable before the

Regulatory Authority.

In order to examine the issue involved we deem it proper to frame the

following issue:--

Whether the appellant falls in the category of allottee in terms of
Section 2 (d) of the Act 2016?

The word ‘allottee’ has been defined in Section 2(d) of the Act 2016

which reads as under:--

“2(d). “allottee’ in relation to a real estate project, means the person
to whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who subsequently
acquires the said allotment through sale, transfer or otherwise, but
does not include a person to whom such plot, apartment or building, as

the case may be, is given on rent.”

Admittedly no allotment has ever been made by the respondent in
favour of the appellant and specific denial has also been made in para 6
of the supplementary affidavit filed in pursuance to the order dated
09.09.2021 of the Tribunal. The application form of the appellant has
also been annexed. The perusal of the same reveals that the same is
captioned as Application for Allotment(Eligibility) of Plot in Hi-Tech
City at Ghaziabad (Company/Group Company Employees Only) and
designation of the appellant was shown as ‘GM’. The appellant has
also filled the deposit registration form. The perusal of the same
indicates that the appellant wished to express his interest in provisional

allotment of a residential plot of size approx 500 sq. yds keeping in
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view the goodwill and the infrastructure expected to be provided by the
respondent at a discounted negotiated price of Rs.5400/- per sq.yd
amounting to Rs.27,00,000/- in the forthcoming Hi-Tech Township
project in district Ghaziabad (U.P.) for which the land is yet to be
acquired and allotted to M/s Suncity Infrastructures Pvt. Ltd. against
which he is enclosing herewith cheque/draft/pay order in favour of M/s
Suncity Infrastructures Pvt. Ltd. which may please be treated as deposit
in support of expression of interest. The total amount shall remain as
deposit against a probable allotment in the forthcoming Hi-Tech

Township Project subject to the following conditions.

Clause (f) of the conditions provides that keeping in view that the
project is still at the concept stage and the decision and development
will to an extent depend on the kind of customer response as generated
by this and like requests, we understand clearly that the amount paid
hereby is more in the nature of deposit to show our bonafides and
expression of interest, and it is only when the concept will take shape
and thereafter allotment letter is issued that any contract will come into
force. Therefore, in case due to any reason whatsoever it may be, if the
Project is scrapped/cancelled, I will take the refund of the amount paid
towards the registration charges without any interest/penalty on the part

of the company.

The perusal of the receipt also reveals that the amount deposited by the
appellant is on account of provisional registration for the proposed
township at Ghaziabad. The prayer before the Regulatory Authority as
well as before us also is for seeking direction to the respondent for
allotment of the plot and 18% interest on the deposited amount along

with compensation of Rs.5,00,000/- for mental agony and harassment.

On the basis of the aforesaid analysis we are of the considered view that
the appellant registered himself with the respondent by filling
application for allotment (Eligibility) of Plot for Hi-Tech City at
Ghaziabad in the capacity of an employee of the respondent and
deposited an amount of Rs.1,65,000/- on 30.06.2005 expressing his
interest in provisional allotment of a residential plot in the forthcoming

Hi-Tech Township of the respondent for which land was yet to be
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acquired and in absence of any land no allotment could have been made
by the respondent. The respondent could not get the required amount of
land for the project and, therefore, the appellant issued no allotment
letter to the appellant who registered himself for allotment. Therefore,
the appellant does not fall in the category of ‘allottee’ as per definition
provided under Section 2(d) of the Act 2016. Further, all rights and
obligation of the respective parties will accrue under the Act 2016 only
after becoming allottee and, thereafter, any grievance before the
Regulatory Authority would be maintainable on behalf of the appellant.

The issue is decided against the appellant.

The RERA after examining the material available on record directed the
respondent to refund the deposited amount with interest @ MCLR+1%
till the payment thereof. Taking into consideration that the respondent
could not yet acquire the land for the project and only on the basis of a
date given for completion of the project, while registering the project
with RERA, no one can be forced to wait endlessly. Without interfering
in the order passed by the Regulatory Authority we dismiss the present
appeal holding that the complaint of the appellant was not maintainable

before the Regulatory Authority.

In the interest of justice and taking into account that an amount of Rs.
1,65,000/- of the appellant is with the respondent since 30.06.2005, we
hope and trust that the respondent will refund the amount of
Rs.1,65,000/- along with interest @ MCLR+1% from the date of
deposit till the date of payment, forthwith.

No order as to costs.

(Kamal Kant Jain) (Tej Bahadur Singh)  (D.K.Arora)

Dated: 10.12.2021
Vks/Shakir.



