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1. This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Sri Gobind Lal Khanna (hereinafter referred to as ‘the 

appellant’) against the order dated 18.03.2020, passed by the U.P. Real 

Estate Regulatory Authority, Lucknow (hereinafter referred to as ‘the 

Regulatory Authority’) in Complaint No. NCR144/07/1546/2019  

(Gobind Lal Khanna Vs. Wave Mega City Centre Pvt. Ltd.) whereby the 

following directions have been passed:-- 

(1)  The respondent is directed to ensure delivery of possession of the 

complainant’s unit  by 31.08.2020 after completing all the facilities 

as per allotment letter/agreement along with OC/CC and get the 

Registry executed as per rules after getting due stamp fee.  

(2)  Respondent to ensure payment of interest for the delay period from 

22.06.2017 till receipt of OC/CC or offer of possession, whichever 

is later, at the rate of MCLR+1%.  It is clarified that the amount of 

interest will be adjusted in the amount of last payment and if the 

amount of interest exceeds the amount due then the excess amount 

will be returned to the complainant.  
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(3)  Respondent to ensure delivery of possession along with OC/CC  as 

directed above.  

(4)  Under Section 2(za)(i) of the RERA Act 2016 the interest has been 

defined that after promulgation of the RERA Act if any rate of 

interest is charged by the promoter for default of the allottee then 

the same rate of interest will be paid by the promoter to the allottee 

for default of the promoter.  The rate of interest notified by the 

State Government is MCLR+1%.  

2. The subject matter of the claim was a Built up High Street Condominium 

No.3 F-68S, Ground Floor Plus 2 Floors in Block No. 3 F (hereinafter 

referred to as "Unit") situated in Wave City Centre, Sector 25A, 32, 

Noida, District Gautam Budh Nagar, U.P. (hereinafter referred to as "the 

Project") 

2.1  The above mentioned Project of the respondent no.2 was duly advertised 

at various level by the respondent no.2 promising timely completion of 

the same and handing over the possession in time.  

2.2  Believing upon the respondent no.2, the Appellants applied for allotment 

of Built up High Street Condominium (HSC) in the said Project in the 

year 2012. At the time of booking, the total sale consideration of the 

aforesaid Unit was Rs. 2,90,62,800/-. 

2.3  At the time of booking a sum of Rs.10,00,000/- was deposited by the 

Appellants. Thereafter total Rs.22,28,000/- was deposited by the 

Appellants from time to time till the year 2012.  

2.4 In pursuance to payment against the aforesaid booking amount, the 

Complainants/Appellants were allotted a "Unit" bearing No. 3F68S Floor 

G+2, Block No. 3F having a covered area of 645.84 sq. ft. on ground 

floor and the same area on first and second floors and in pursuance of the 

aforesaid terms of the "Unit" on 21.12.2012 an agreement was entered 

into between the Appellants and respondent no.2. The total sale 

consideration of the said Unit was Rs.2,90,62,800/-.  

2.5  Clause 5.1 of the aforesaid Agreement categorically states, which was 

duly recognized by the respondent no.2, that the construction of the 

aforesaid Unit would be completed within a period of 36 months 
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including grace period of six months from the date of agreement and 

immediately upon the construction being completed, possession would be 

handed over to the Appellants within 60 days. The aforesaid Agreement 

was executed on 21.12.2012, therefore, the completion period including 6 

months grace period was 20.6.2016 and thereafter the possession of the 

aforesaid Unit was to be handed over to the Appellants. 

2.6  In the Agreement the payment schedule was provided which linked with 

the stages of the constructions of the Project and the Appellants always 

adhered to the aforesaid schedule and deposited the installments in time 

as and when the respondent no.2 demanded it. Thus admittedly the 

Appellants have deposited Rs.2,14,77,113.23 towards the Sale 

Consideration of the Unit, which is approximately 85% of the total Sale 

Consideration.  

2.7 However, the respondent no.2 even till 2019 could not complete the 

construction of the aforesaid Project or the Unit as per the Agreement 

dated 21.12.2012, which breached the terms of Agreement as possession 

of the Unit was to be handed over to the Appellants till 20.6.2016. 

2.8  The aforesaid situation and conduct of respondent no.2 compelled the 

Appellants to approach the learned U.P. Real Estate Regulatory Authority 

by filing a Complaint in January 2019 with following prayers: 

(i) Direct the respondent no.2 to handover the possession of the aforesaid 

Unit to the Appellants without further delay. 

(ii) Direct the respondent no.2 to pay interest at the rate of 18% per 

annum to the Applicants for every month of delay from the due date 

of delivery i.e. from 20.6.2016, on the entire sum of money paid by 

the Applicants to the respondent no.2 from the said date of delivery 

till the possession of the said Unit is handed over to the Applicants. 

(ii) Restrain the Respondent no.2 from raising any further demand 

towards the consideration of the Unit, till such time as the 

possession is handed over by the Respondent; 

(iv) Direct the Respondent no.2 to adjust any further amount due towards 

the purchase price of the Unit against the compensation payable by 

the Respondent no. 2 to the Applicants; 
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(v) Award costs of the Present Application in favour of the Applicants; 

and 

(vi) Any other relief (s) as the Ld. Adjudicating officer may deem fit and 

proper in the facts and circumstances of the present case. 

2.9  The aforesaid complaint of the Appellants was registered as Complaint 

No. 11201824366. Vide order dated 13.3.2019 the aforesaid complaint of 

the Appellants was allowed by the learned Regulatory Authority and 

respondent no.2 was directed to handover the possession of the Unit to the 

Appellants latest by June, 2019 and a further direction was issued to the 

respondent no.2 to pay interest to the complainants for delayed possession 

at the rate mentioned in Agreement dated 21.12.2012 till 30.4.2016 and 

thereafter at the rate of MCLR+1% from 1.5.2016 till handing over the 

possession of Unit to the Appellants. The order further provided that in 

case the respondent no.2 failed to handover the possession of the Unit to 

the Appellants, the Appellants will be at liberty to approach the learned 

Authority and file a fresh complaint for refund of his amount.  

2.10 Despite the order being passed on 13.3.2019 by the learned Regulatory 

Authority in the aforesaid complaint of the Appellants no amount was 

refunded to the Appellants as directed by the learned Authority and the 

respondent no.2 also failed to hand over the possession of the aforesaid 

Unit to the Appellants by June, 2019 which constrained the Appellants to 

file another Complaint before the learned Regulatory Authority with the 

following reliefs: 

(i)  Direct the respondent no.2 to refund the entire money paid by the 

Complainants to the respondent no.2 till date along with interest at 

the prescribed rate from the date the money was paid by the 

complainants to the respondent, till the date of actual refund of the 

said amount. 

(ii) Award costs of the present complaint in favour of the complainants; 

and 

(iii) Any other relief (s) as the Ld. Authority may deem fit and proper in 

the facts and circumstances of the present case. 
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2.11 In the aforesaid complaint the respondent no.2 filed objection whereby 

the ground of force majeure events was taken by the respondent. 

2.12 At the time of advertisement, brochure was issued which disclosed that 

for the total area, the built up area of the Project is 618952.80 sq. meters 

which was later on changed to 164821.13 sq. meters. Making the entire 

project which was projected in 2012 to be a substandard project and 

various schemes which were sought to be built up in the aforesaid area 

was scrapped without there being any consent of the Appellants.  

2.13 The learned Authority/Tribunal in utter disregard to the earlier order 

dated 13.3.2019 passed the fresh impugned final judgment and order 

dated 18.3.2020 whereby the time earlier granted for handing over the 

possession of Unit i.e. June, 2019 was extended till 31 August, 2020 and 

the rate of interest earlier granted from 1.5.2016 was extended from 

22.6.2017. Therefore, the learned Regulatory Authority itself did not 

follow its earlier order dated 13.3.2019 at all and in utter disregard to the 

judgment and order dated 13.3.2019 the impugned final judgment and 

order has been passed, which cannot be sustained in the eyes of law. 

2.14 Once the learned Authority has applied its mind and passed the judgment 

and order dated 13.3.2019 then by no stretch of imagination the second 

judgment and order could not have been passed which extends the period 

of handing over the possession of the Unit from June, 2019 to August 

2020. No reasoning in this regard has been assigned in the impugned 

judgment and order dated 18.3.2020. 

2.15 Earlier by the judgment and order dated 13.3.2019 liberty was granted 

only for reason that if the respondent no.2 failed to comply with the 

judgment and order dated 13.3.2019 then for further relief Appellants can 

approach the Authority i.e. for withdrawal from the Project. However, by 

passing the impugned judgment and order dated 18.3.2020 the learned 

Authority has revived its earlier order which is not permissible under law. 

2.16 In the Agreement dated 21.12.2012 it has clearly been stated that the 

possession of the Unit will be handed over to the Appellants in 36 months 

from the date of execution of Agreement and a further 6 months with 

grace  period  was  provided.  However,  in  the  instant  case  more than 7  
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years have passed till date no possession has been offered to the 

Appellants. 

2.17 The appellant no. 1 is a Senior Citizen and he has invested the entire 

saving of his life in this project and by not keeping the promises of 

agreement the respondent no. 2 has caused great hardship to the appellant 

no.1. 

2.18 In view of above, since the impugned judgment and order dated 

18.3.2020 is illegal and erroneous as such the same is liable to be set 

aside. 

2.19 On 24.02.2020 the Learned Authority has passed an order wherein the 

Learned Authority has inadvertently recorded that the appellants have 

sought the relief of possession along with delay interest. 

2.20. It is pertinent to mention here that the respondent has never 

sought/prayed the relief for possession before the Learned Regulatory 

Authority and neither filed any application for seeking amendment in the 

prayer. 

2.21 Learned Regulatory Authority while passing the impugned judgment has 

failed to consider its own order dated 13.03.2019, wherein the Learned 

Regulatory Authority has itself granted the liberty to the appellant to file 

fresh complaint for refund in case the respondent no.2 fails to handover 

the possession of the unit in question and since the respondent no.2 has 

failed to handover the possession therefore the appellant filed a fresh 

complaint for seeking relief of refund along with delay interest. 

2.22 On 13.02.2020 the appellants during the proceedings, prayed before the 

Regulatory Authority to grant the relief of refund and further mentioned 

that the project of the respondent no.2 is not registered. 

2.23 The Regulatory Authority has failed to consider the submissions of the 

appellants that the project of the respondent no.2 is not registered and 

further no directions were passed to direct the respondent no.2 for 

registering its project. 

2.24 The Regulatory Authority has failed to take any cognizance against the 

respondent no.2, despite of the fact that the respondent no.2 is malafidely 

not getting its project registered under the Act of 2016. 
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2.25 The Regulatory Authority has failed to imposed the penalty under section 

59 of the Act, 2016 on respondent no.2 for not registering its project 

under RERA and violating the provisions of the Act of 2016. 

3. The appellants have challenged the impugned order dated 18.03.2020, 

passed by the Regulatory Authority on the following grounds : 

(a)  Because the impugned final judgment and order dated 18.3.2020 illegal 

and erroneous as such the same is liable to be set aside. 

(b)  Because the learned Authority in utter disregard to its earlier order dated 

13.3.2019 passed the fresh impugned final judgment and order dated 18.3.2020 

whereby the time earlier granted for handing over the possession of Unit i.e. 

June, 2019 was extended till 31st August, 2020 and the rate of interest 

earlier granted from 1.5.2016 was extended from 22.6.2017. 

(c)  Because the learned Authority itself did not follow its earlier order dated 

13.3.2019 at all and in utter disregard to the judgment and order dated 

13.3.2019 the impugned final judgment and order has been passed, which 

cannot be sustained in the eyes of law. 

(d)  Because once the learned Authority has applied its mind and passed the 

judgment and order dated 13.3.2019 then by any stretch of imagination 

the second judgment and order could not have been passed which extends 

the period of handing over the possession of the Unit from June, 2019 to 

August 2020 and no reasoning in this regard has been assigned in the 

impugned judgment and order dated 18.3.2020. 

(e) Because earlier by the judgment and order dated 13.3.2019 liberty was 

granted only for reason that if the respondent no.2 failed to comply with 

the judgment and order dated 13.3.2019 then for further relief Appellants 

can approach the Authority i.e. for withdrawal from the Project but by 

passing the impugned judgment and order dated 18.3.2020 the learned 

Authority has revived its earlier order which is not permissible under law. 

(f)  Because in the Agreement dated 21.12.2012 it has clearly been stated that 

the possession of Unit will be handed over to the Appellants in 36 months 

from the date of execution of Agreement and a further 6 months grace 

period  was  provided,  however,  in  the  instant  case  more  than  7 years  
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have passed, but till date no possession has been offered to the 

Appellants. 

(g)  Because the impugned judgment and order being illegal and erroneous is 

liable to be set aside. 

h)  Because the Learned Regulatory Authority on 24.02.2020 has passed an 

order wherein the Learned Regulatory Authority has inadvertently 

recorded that the appellant has sought the relief of possession along with 

delay interest. 

i)  Because the respondent has never sought/prayed the relief for possession 

before the Learned Regulatory Authority nor filed any application for 

seeking amendment in the prayer. 

j)  Because the Learned Regulatory Authority while passing the impugned 

judgment has failed to consider its own order dated 13.03.2019, wherein 

the Learned Authority has itself granted the liberty to the appellant to file 

fresh complaint for refund if in case the respondent no.2 fails to handover 

the possession of the unit in question. 

k)  Because the respondent no.1 has failed to consider the submissions of the 

appellant that the project of the respondent no.2 is not registered and 

further no directions were passed to direct the respondent no.2 for 

registering its project. 

4. On the basis of the above grounds the appellants have sought the relief of 

setting aside the judgment and order dated 18.03.2020, passed by the 

Regulatory Authority and allowing the appellants to withdraw from the 

project of respondent no.2 and further to refund the entire amount 

deposited by the appellants along with 18% interest as demanded by 

respondent no.2 on default. 

5.    Respondent No.2 has filed objections to the appeal which are as under : 

5.1 The instant appeal has been filed with oblique motives only to harass the 

respondent. The present appeal is based on fallacious and vexatious 

grounds. Hence, deserves to be rejected with cost in the interest of justice. 
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5.2   The instant appeal has been preferred by the appellants by assailing the 

order dated 18.03.2020 passed by the Ld. Regulatory Authority in 

complaint no. NCR144/07/1546/2019. 

5.3  The appellants initially preferred a complaint before the Ld. Authority in 

reference to the unregistered project of the respondent.  

5.4 In reference to the unregistered project, Hon'ble Supreme Court in Civil 

Appeal No.(s). 6745-6749 of 2021 (M/s Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others) decided on 11.11.2021 

vide para no. 54, was pleased to observe as under: -  

“54. From the scheme of the Act 2016, its application is 

retroactive in character and it can safely be observed that 

the projects already completed or to which the completion 

certificate has been granted are not under its fold and 

therefore, vested or accrued rights, if any, in no manner are 

affected. At the same time, it will apply after getting the 4 

ongoing projects and future projects registered under 

Section 3 to prospectively follow the mandate of the Act 

2016.”  

 

5.5  In view of the aforesaid observations of the Hon’ble Supreme Court of 

India in Civil Appeal No.(s). 6745-6749 of 2021 (M/s Newtech 

Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) decided 

on 11.11.2021 it is submitted that the instant appeal as well as the 

complaint preferred by the appellant before the Ld. Authority are not 

maintainable.  

5.6   Thus in view of the facts and circumstances mentioned herein above as 

also the judgment and order dated 11.11.2021 passed by Hon’ble 

Supreme Court of India in Civil Appeal No.(s). 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others), 

the instant appeal preferred by the appellant is liable to be rejected, in 

the interest of justice.  
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5.7 In several matters/appeals, this Hon’ble Tribunal has also passed the 

orders in light of the aforesaid Judgement and Order passed by the 

Hon’ble Supreme Court of India.  

6. In reply to the objection of the respondent no.2, the appellants have filed 

the reply denying the averments made by the respondent no.2 as under : 

6.1 The appellants after being harassed for around three years by the 

answering respondent had approached the Authority concerned twice but 

the respondent has not complied with the order of the RERA. 

6.2 The Real Estate (Regulationand Development) Act, 2016 is fully 

applicable on the ongoing project and it is responsibility of the Builder 

concerned to get the project registered. However, in the instant case the 

Builder did not get the project registered and now he is trying to take the 

benefit of the same in view of observation made by the Hon'ble Supreme 

Court of India in paragraph under reply. However, a bare reading of the 

judgment and order passed by the Hon'ble Supreme Court of India as 

referred to in paragraph under reply i.e. Newtech Promoters and 

Developers Private Limited Vs. State of U.P. and others, it is evident 

that the same has wrongly been interpreted by the respondent. The Act is 

fully applicable upon the unregistered and ongoing project and the 

appeal preferred by the appellant is fully maintainable and deserves to be 

decided on merits. 

6.3 One such order passed by the Regulatory Authority on the basis of 

judgment and order passed in the case of Newtech Promoters and 

Developers Private Limited Vs. State of U.P. and others has been 

assailed in RERA Appeal No. 29 of 2022 and the aforesaid order has 

been stayed by this Tribunal while framing the question regarding the 

same.  

6.4 An agreement was executed between the appellant and the respondent on 

21.12.2012.  As per clause 5.1, the promoter was to complete the 

development of project in general and the “HSC” located in Block 3D, 

3F, 3H in particular as far as possible within 36 months and “HSC” 

located in Block 3E, 3G, 3J as far as possible within 48 months along 

with an extended period of six months from the date of execution of 

agreement.  
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6.5 The respondent failed to deliver possession of the flat within the time 

prescribed, therefore, the respondent was liable to pay interest for every 

month of delay, till handing over of the possession of the flat, which must 

have been paid by the respondent to the complainants/appellants.  

6.6 The respondent vide letter dated 30.03.2022 intimated the appellants that 

occupancy certificate has been received and to consider this letter as 

intimation for offer of possession. 

7. Heard Sri Abhishek Khare, learned counsel for appellants and Sri Amit 

Yadav, learned counsel for respondent. 

8.  In order to appreciate the controversy on the grounds, pleadings on record 

and submissions of the learned counsel for the parties, we deem it proper 

to frame the following questions:-- 

(i) Whether the Regulatory Authority passed the impugned order 

beyond the pleadings and prayer of the 

complainant/allottee/appellant?  

    (ii)     Whether project of the respondent is ‘ongoing’ and it requires to 

be registered under the RERA Act, 2016, and complaint was 

maintainable before the Regulatory Authority?  

   (iii)    Whether there is any illegality or perversity in the impugned 

order dated 18.03.2020 passed in Complaint No. 

NCR144/07/1546/2019 and the same is liable to be set aside?  

        9.   Vide question no. (i), we are required to examine, as to whether the order 

passed by the Regulatory Authority is beyond the pleadings and prayers of the 

complainant (allottee). 

 

              The issues of pleading, prayer & moulding of reliefs have been examined time 

& again by Hon'ble Supreme Court as well as by the Judicial Forums holding 

therein that the rights of the parties stand crystallized on the date of institution 

of the proceeding and no party should be permitted to travel beyond the 

pleadings & prayer. 

 

9.1     In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the Hon'ble 

Supreme Court was pleased to observe that:- 



12 
 

          “The importance of the pleadings cannot, of course, be ignored, because it is 

the pleading that lead to the framing of issues and a trial in every civil case 

has inevitably to be confirmed to the issues framed in the suit. The whole 

object of framing the issues would be defeated if parties allowed to travel 

beyond them and claim or oppose reliefs on grounds not made in the 

pleadings and not covered by the issues.” 

 

9.2 In S.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 SC 

588, the Hon'ble Supreme Court observed that:- 

 

              “We are of the opinion that the Courts should ordinarily insist on 

the parties being confined to their specific written pleadings and 

should not be permitted to deviate from them by way of 

modification or supplementation except through the well-known 

process of formally applying for amendment. We do not mean that 

justice should be available to only those who approach the Court 

confined in a strait-jacket. But there is a procedure known to the 

law, and long established by codified practice and good reason, 

for seeking amendment of the pleadings. If undue laxity and a too 

easy informality is permitted to enter the proceedings of a court it 

will not be long before a contemptuous familiarity assails its 

institutional dignity and ushers in chaos and confusion 

undermining its effectiveness. Like every public institution, the 

Courts function in the security of public confidence, and public 

confidence resides most where institutional discipline prevails. 

Besides this, oral submission raising new points for the first time 

tend to do grave injury to a contesting party by depriving it of the 

opportunity, to which the principles of natural justice hold it 

entitled, of adequately preparing its response.” 

 

 9.3 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow 

and Ors. reported in 1984 SCC 307, while dealing with a matter arising 

out of a writ petition where the writ-petitioners prayed for merely 

consideration of his case for admission, Hon’ble Supreme Court was 

pleased to observe that a court cannot go a step further and grant the relief 

which the petitioner did not ask for, and held:- 
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                “We do not see any proper material for this conclusion to which 

the High Court has suddenly jumped apart from the fact that 

admissions were not to be given by the High Court according to 

its own notions. 

                Finally, in his own petition in the High Court, the respondent had 

merely prayed for a writ directing the State or the college to 

consider his case for admission yet the High Court went a step 

further and straightaway issued a writ of mandamus directing the 

college to admit him to the M.S. course and thus granted a relief 

to the respondent which she herself never prayed for and could 

not have prayed for.” 

 

9.4 The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v. 

Bishun Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805 

was pleased to observe:- 

               “……It is well settled that in the absence of pleading, evidence, if 

any, produced by the parties cannot be considered. It is also 

equally settled that no party should be permitted to travel beyond 

its pleading and that all necessary and material facts should be 

pleaded by the party in support of the case set up by it. The object 

and purpose of pleading is to enable the adversary party to know 

the case it has to meet. In order to have a fair trial it is imperative 

that the party should state the essential material facts so that other 

party may not be taken by surprise……” 

 

9.5 The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of Orissa, 

1991 Supp (1) SCC 430 (at page 498)  has been pleased to observe that it 

is well settled proposition that it is open to the court to grant, mould or 

restrict the relief in a manner most appropriate to the situation before it in 

such a way as to advance the interests of justice. 

 

9.6  The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima 

Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe that 

a Court cannot make out a case not pleaded. The Court should confine its 

decision to the question raised in pleadings. Nor can it grant a relief which 
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is not claimed and which does not flow from the facts and the cause of 

action alleged in the plaint. 

 

9.7 In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme 

Court observed:- 

 

              “A party cannot be granted a relief which is not claimed, if the 

circumstances of the case are such that the granting of such relief 

would result in serious prejudice to the interested party and 

deprive him of the valuable rights under the statute.” 

 

9.8 In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the Apex 

Court observed that the appellate court had no power to grant relief not 

prayed for in the suit. 

 

9.9 The issue was again examined by the Hon’ble Supreme Court in the case of 

Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi and 

Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in paras 29 and 30 

of the judgment was pleased to examine and observe that “normally the 

Court will grant only those reliefs specifically prayed for by the petitioner”. 

The relevant paras 29 and 30 are quoted as under: 

 

              “29. The approach of the High Court in granting relief not prayed 

for cannot be approved by this court. Every petition under Article 

226 of the Constitution must contain a relief clause. Whenever the 

petitioner is entitled to or is claiming more than one relief, he 

must pray for all the reliefs. Under the provisions of the Code of 

Civil Procedure, 1908, if the plaintiff omits, except with the leave 

of the court, to sue for any particular relief which he is entitled to 

get, he will not afterwards be allowed to sue in respect of the 

portion so omitted or relinquished. 

              30. Though the provisions of the Code are not made applicable to 

the proceedings under Article 226 of the Constitution, the general 

principles made in the Civil Procedure Code will apply even to 

writ petitions. It is, therefore, incumbent on the petitioner to claim 
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all reliefs he seeks from the court. Normally, the court will grant 

only those reliefs specifically prayed for by the petitioner. Though 

the court has very wide discretion in granting relief, the court, 

however, cannot, ignoring and keeping aside the norms and 

principles governing grant of relief, grant a relief not even prayed 

for by the petitioner.” 

9.10 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal 

(D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while 

examining the issue, whether the court can grant relief which had not been 

asked for, was pleased to observe that the court cannot grant relief which 

has not been specifically prayed by the parties. Relevant para nos. 29 to 33 

are extracted as follows:- 

              “29. In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar AIR 

1953 SC 235, this Court considered the issue as to whether relief not 

asked for by a party could be granted and that too without having 

proper pleadings. The Court held as under:- 

            “It is well settled that the decision of a case cannot be based on grounds 

outside the pleadings of the parties and it is the case pleaded that has to 

be found. Without an amendment of the plaint, the Court was not 

entitled to grant the relief not asked for and no prayer was ever made to 

amend the plaint so as to incorporate in it an alternative case.” 

             “30. A similar view has been re-iterated by this Court in Krishna Priya 

Ganguly etc.etc. Vs. University of Lucknow &Ors. etc. AIR 1984 SC 

186; and Om Prakash &Ors. Vs. Ram Kumar &Ors., AIR 1991 SC 409, 

observing that a party cannot be granted a relief which is not claimed.” 

           “31. Dealing with the same issue, this Court in Bharat Amratlal Kothari 

Vs. DosukhanSamadkhan Sindhi &Ors., AIR 2010 SC 475 held: 

  “Though the Court has very wide discretion in granting relief, the 

court, however, cannot, ignoring and keeping aside the norms and 

principles governing grant of relief, grant a relief not even prayed for 

by the petitioner.” 
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             “32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra 

Rath &Ors., AIR 1996 SC 2744, this Court held that “the High Court 

ought not to have granted reliefs to the respondents which they had not 

even prayed for.” 

             “33. In view of the above, law on the issue can be summarised that the 

Court cannot grant a relief which has not been specifically prayed by 

the parties.” 

9.11 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out 

of SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014 

(Arising out of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. 

Vs. Tehmtan Irani &Ors.(decided on 25.04.2014) while examining the 

issue, whether the High Court taking note of the subsequent events can 

mould a relief, observed as follows in para nos. 34, 35:- 

             “34. Considering the aforementioned changed circumstances, 

the High Court taking note of the subsequent events moulded the 

relief in the appeal under Section 96 of the Code of Civil 

Procedure and the same has been challenged by the appellants 

before us. In ordinary course of litigation, the rights of parties are 

crystallized on the date the suit is instituted and only the same set 

of facts must be considered. However, in the interest of justice, a 

court including a court of appeal under Section 96 of the Code of 

Civil Procedure is not precluded from taking note of developments 

subsequent to the commencement of the litigation, when such 

events have a direct bearing on the relief claimed by a party or 

one the entire purpose of the suit the Courts taking note of the 

same should mould the relief accordingly. This rule is one of 

ancient vintage adopted by the Supreme Court of America in 

Patterson vs. State of Alabama followed in Lachmeshwar Prasad 

Shukul vs Keshwar Lal Choudhury. The aforementioned cases 

were recognized by this Court in Pasupuleti Venkateswarlu vs. 

The Motor and General Traders wherein he stated that: 

              “…If a fact, arising after the lis has come to court and has a 

fundamental impact It is basic to our processual jurisprudence 

that the right to relief must be judged to exist as on the date a 
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suitor institutes the legal proceeding. Equally clear is the 

principle that procedure is the handmaid and not the mistress of 

the judicial process. If a fact, arising after the lis has come to 

court and has a fundamental impact on the right to relief or the 

manner of moulding it, is brought diligently to the notice of the 

tribunal, it cannot blink at it or be blind to events which stultify or 

render inept the decretal remedy. Equity justifies bending the 

rules of procedure, where no specific provision or fairplay is 

violated, with a view to promote substantial justice — subject, of 

course, to the absence of other disentitling factors or just 

circumstances. Nor can we contemplate any limitation on this 

power to take note of updated facts to confine it to the trial court. 

If the litigation pends, the power exists, absent other special 

circumstances repelling resort to that course in law or justice. 

Rulings on this point are legion, even as situations for 

applications of this equitable rule are myriad. We affirm the 

proposition that for making the right or remedy claimed by the 

party just and meaningful as also legally and factually in accord 

with the current realities, the Court can, and in many cases must, 

take cautious cognizance of events and developments subsequent 

to the institution of the proceeding provided the rules of fairness 

to both sides are scrupulously obeyed.” 

             “The abovementioned principle has been recognized in a catena of 

decisions. This Court by placing reliance on the 

PasupuletiVenkateswarlu Case (supra), held in Ramesh Kumar vs. 

Kesho Ram that: 

             “6. The normal rule is that in any litigation the rights and 

obligations of the parties are adjudicated upon as they obtain at 

the commencement of the lis. But this is subject to an exception. 

Wherever subsequent events of fact or law which have a material 

bearing on the entitlement of the parties to relief or on aspects 

which bear on the moulding of the relief occur, the court is not 

precluded from taking a ‘cautious cognizance’ of the subsequent 

changes of fact and law to mould the relief.” 
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              “This was further followed in Lekh Raj vs. Muni Lal &Ors.. This 

Court in Sheshambal (dead) through LRs vs. Chelur Corporation 

Chelur Building &Ors. while discussing the issue of taking 

cognizance of subsequent events held that: 

              “19. To the same effect is the decision of this Court in Om 

Prakash Gupta case where the Court declared that although the 

ordinary rule of civil law is that the rights of the parties stand 

crystallised on the date of the institution of the suit yet the court 

has power to mould the relief in case the following three 

conditions are satisfied:… 

(i)   that the relief, as claimed originally has, by reason 

of subsequent events, become inappropriate or cannot be 

granted; 

(ii)    that taking note of such subsequent event or changed 

circumstances would shorten litigation and enable 

complete justice being done to the parties; and 

(iii)  that such subsequent event is brought to the notice of the 

court promptly and in accordance with the rules of 

procedural law so that the opposite party is not taken by 

surprise.” 

               This Court in Rajesh D. Darbar and Ors. vs. 

NarasinghroKrishnaji Kulkarni and Ors. , a matter regarding 

the elections in a registered society, held that the courts can 

mould relief accordingly taking note of subsequent events. 

Furthermore, in Beg Raj Singh vs. State of Uttar Pradesh &Ors. 

while deciding on the issue of renewal of a mining lease held that: 

               “….A petitioner, though entitled to relief in law, may yet be 

denied relief in equity because of subsequent or intervening events 

i.e. the events between the commencement of litigation and the 

date of decision. The relief to which the petitioner is held entitled 

may have been rendered redundant by lapse of time or may have 

been rendered incapable of being granted by change in law. There 

may be other circumstances which render it inequitable to grant 
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the petitioner any relief over the respondents because of the 

balance tilting against the petitioner on weighing inequities pitted 

against equities on the date of judgment.” 

             “Even this Court while exercising its powers under Article 136 can 

take note of subsequent events (See: Bihar State Financial 

Corporation &Ors. vs. Ch emicot India (P) Ltd. &Ors., Parents 

Association of Students vs. M.A. Khan & Anr. , State of Uttar 

Pradesh &Ors. vs. Mahindra & Mahindra Ltd.)” 

            “35. Thus, when the relief otherwise awardable on the date of 

commencement of the suit would become inappropriate in view of 

the changed circumstances, the courts may mould the relief in 

accordance with the changed circumstances for shortening the 

litigation or to do complete justice.” 

9.12 The object and purpose of pleadings and issues is to ensure that the 

litigants come to trial with all issues clearly defined and to prevent cases 

being expanded or grounds being shifted during trial. Its object is also to 

ensure that each side is fully alive to the questions that are likely to be 

raised or considered so that they may have an opportunity of placing the 

relevant evidence appropriate to the issues before the Court for its 

consideration. Pleadings made in a case lead to framing of issues to be 

examined by the Courts. Further when the facts necessary to make out a 

particular claim, or to seek a particular relief, are not found in the plaint, 

the Court cannot focus the attention of the parties, or its own attention on 

that claim or relief, by framing an appropriate issue. No party should be 

permitted to travel beyond its pleadings and the Courts are to avoid making 

out a case not pleaded. 

 

9.13 Similarly, when there is no prayer for a particular relief and no pleadings to 

support such a relief, and when defendant has no opportunity to resist or 

oppose such a relief, if the court considers and grants such a relief, it will 

lead to miscarriage of justice. Thus it is said that no amount of evidence, on 

a plea that is not put forward in the pleadings, can be looked into to grant 

any relief. 
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9.14  Further it is well established principle that in an action where a party has 

prayed for a larger relief it is always open to the Court to grant him any 

smaller relief that he may be found to be entitled in law and thereby render 

substantial justice.  The Court can undoubtedly take note of changed 

circumstances or subsequent events and suitably mould the relief to be 

granted to the party concerned in order to meet out justice in the case.  As 

far as possible, the anxiety and endeavour of the Court should be to remedy 

an injustice when it is brought to its notice. 

 

9.15  After perusal of judgment dated 18.03.2020 of Regulatory Authority, it is 

clear that Regulatory Authority allowed first complaint with direction to 

give possession to allottee till 31.08.2020 after completing all the amenities 

of the Unit as per Allotment Letter/Agreement along with OC/CC and to 

pay interest for delay on the deposited money from 22.06.2017 till the date 

of obtaining OC/CC or offer of possession, whichever is later @ 

MCLR+1%. It was further directed that the amount of interest will be 

adjusted in the amount of last payment and if the amount of interest 

exceeds the amount due then the excess amount will be returned to the 

complainant. It was further directed that if any rate of interest is charged by 

the promoter for default of the allottee then the same rate of interest will be 

paid by the promoter to the allottee for default of the promoter.  When the 

promoter failed to comply the order, the allottee filed the second complaint 

with the prayer to refund the deposited amount with interest. It is admitted 

fact that promoter did not give possession till June 2019. The Regulatory 

Authority instead of passing order for refund as per prayer, passed order for 

possession again with further extended period which was not the part of 

relief of second complaint.   

 

              It is our considered view that the Regulatory Authority had passed the 

impugned order directing the promoter to give possession of the unit to the 

allottee without appreciating the pleading & prayer of the allottee, in other 

words the impugned directions for giving possession to the allottee is 

beyond the pleading and relief sought by the Allottee.  The Regulatory 

Authority in the name of moulding relief passed orders against and 

contrary to the prayer of the allottee/appellants, which is also against the 

object and spirit of the provisions of Section 18 as well as other provisions 
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of the Act, 2016. Question no. (i) is answered accordingly.   

   

10.  Vide question no. (ii) we are required to examine as to whether the project 

of the respondent is ‘ongoing’ and it requires to be registered under the 

RERA Act, 2016, and complaint was maintainable before the Regulatory 

Authority. 

10.1  Before proceedings further it would be apt to understand the importance of 

certain sections, definitions contained under the Act and the Rules framed 

thereunder. Section 3 of the Real Estate (Regulation and Development) Act, 

2016 which came into effect on 25th March, 2016, is being reproduced 

below:- 

Section 3 "Prior registration of real estate project with Real Estate 

Regulatory Authority"  

(1) No promoter shall advertise, market, book, sell or offer for sale, or 

invite persons to purchase in any manner any plot, apartment or building, 

as the case may be, in any real estate project or part of it, in any planning 

area, without registering the real estate project with the Real Estate 

Regulatory Authority established under this Act: 

Provided that projects that are ongoing on the date of commencement of 

this Act and for which the completion certificate has not been issued, the 

promoter shall make an application to the Authority for registration of 

the said project within a period of three months from the date of 

commencement of this Act: 

Provided further that if the Authority thinks necessary, in the interest of 

allottees, for projects which are developed beyond the planning area but 

with the requisite permission of the local authority, it may, by order, 

direct the promoter of such project to register with the Authority, and the 

provisions of this Act or the rules and regulations made thereunder, shall 

apply to such projects from that stage of registration. 

(2) Notwithstanding anything contained in sub-section (1), no 

registration of the real estate project shall be required- 
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(a) where the area of land proposed to be developed does not exceed five 

hundred square meters or the number of apartments proposed to be 

developed does not exceed eight inclusive of all phases: 

Provided that, if the appropriate Government considers it necessary, it 

may, reduce the threshold below five hundred square meters or eight 

apartments, as the case may be, inclusive of all phases, for exemption 

from registration under this Act; 

(b) where the promoter has received completion certificate for a real 

estate project prior to commencement of this Act; 

(c) for the purpose of renovation or repair or re-development which does 

not involve marketing, advertising selling or new allotment of any 

apartment, plot or building, as the case may be, under the real estate 

project. 

Explanation.-For the purpose of this section, where the real estate 

project is to be developed in phases, every such phase shall be 

considered a stand alone real estate project, and the promoter shall obtain 

registration under this Act for each phase separately. 

10.2  Thus under Chapter II of the Act 2016, registration of real estate projects 

become mandatory and to make the statute applicable and to take its 

place under Sub-section (1) of Section 3, it was made statutory that 

without registering the real estate project with a real estate regulatory 

authority established under the Act, no promoter shall advertise, market, 

book, sell or offer for sale, or invite persons to purchase in any manner a 

plot, apartment or building, as the case may be in any real estate project, 

but with the aid of provisions to Section 3(1), it was mandated that such 

of the projects which are ongoing on the date of commencement of the 

Act and more specifically the projects to which the completion 

certificate has not been issued such promoters shall be under obligation 

to make an application to the authority for registration of the said project 

within a period of three months from the date of commencement of the 

Act, except as the projects covered by sub section-(2) of Section 3 of the 

Act, as a consequence, all such home buyers agreements which have 

been executed by the parties inter se have to abide the legislative 

mandate in completion of their ongoing projects. 
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The term “ongoing project” has not been so defined under the Act while 

the expression “Real Estate Project” is defined under Section 2(zn) of the 

Act, which reads as under:- 

“ 2(zn)- real estate project” means the development of a building or a 

building consisting of apartments, or converting an existing building or a 

part thereof into apartments, or the development of land into plots or 

apartments, as the case may be, for the purpose of selling all or some of 

the said apartments or plots or building, as the case may be, and includes 

the common areas, the development works, all improvements and 

structures thereon, and all easement, rights and appurtenances belonging 

thereto” 

As per the legislative mandate, the Act is intended to apply even to the 

ongoing real estate projects. The expression “On Going Project” has 

been defined under Rule 2(h) of the U.P. Real Estate (Regulation and 

Development) Rules, 2016, which reads as under:- 

“2(h) "ongoing project" means a project where development is going on 

and for which completion certificate has not been issued but excludes 

such projects which fulfill any of the following criteria on the date of 

notification of these rules: 

(i) where services have been handed over to the Local Authority for 

maintenance. 

(ii) where common areas and facilities have been handed over to the 

Association for the Residents' Welfare Association for maintenance. 

(iii) where all development work have been completed and sale/lease 

deeds of sixty percent of the apartment/houses/plots have been executed. 

(iv) where all development works have been completed and application 

has been filed with the competent authority for issue of completion 

certificate.” 

The expression “Completion Certificate” has been defined under Section 

2(q) and “Occupancy Certificate” under Section 2(zf) of the Act, which 

reads as under:- 
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“2(q) “completion certificate” means the completion certificate, or such 

other certificate, by whatever name called, issued by the competent 

authority certifying that the real estate project has been developed 

according to the sanctioned plan, layout plan and specifications, as 

approved by the competent authority under the local laws; 

“2(zf) “occupancy certificate” means the occupancy certificate, or such 

other certificate, by whatever name called, issued by the competent 

authority permitting occupation of any building, as provided under local 

laws, which has provision for civic infrastructure such as water, 

sanitation and electricity;” 

10.3  Looking at the scheme of the Rules, the Completion Certificate can only 

be issued after all norms etc. have been complied with and only 

thereafter a project would escape from the mandate of registration. 

10.4  Further, as per the scheme of Act 2016 and Section 3 in particular all 

“ongoing projects” that commence prior to the Act and in respect to 

which completion certificate has not been issued are covered under the 

Act. It manifests that the legislative intent is to make the Act applicable 

not only to the projects which were yet to commence after the Act 

became operational but also to bring under its fold the ongoing projects 

and to protect from its inception the inter se rights of the stake-holders, 

including allottees/home buyers, promoters and real estate agents while 

imposing certain duties and responsibilities on each of them and to 

regulate, administer and supervise the unregulated real estate sector 

within the fold of the real estate authority. 

10.5  The Apex Court recently in M/s Newtech Promoters and Developers 

Pvt. Ltd. Vs. State of U.P. & others (Civil Appeal No.(s) 6745-6749 of 

2021 arising out of SLP (Civil) No.(s) 3711-3715 of 2021 had the 

occasion to consider as to whether the Real Estate (Regulation and 

Development) Act, 2016 is retrospective or retroactive in its operation 

and what will be its legal consequence, if tested on the ambit of the 

Constitution of India. The Apex Court after extensive analysis of the 

aims and objects, provisions of the Act observed as under:- 

“37. Looking to the scheme of Act 2016 and Section 3 in particular of 

which a detailed discussion has been made, all “ongoing projects” that 
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commence prior to the Act and in respect to which completion certificate 

has not been issued are covered under the Act. It manifests that the 

legislative intent is to make the Act applicable not only to the projects 

which were yet to commence after the Act became operational but also 

to bring under its fold the ongoing projects and to protect from its 

inception the inter se rights of the stake holders, including 

allottees/home buyers, promoters and real estate agents while imposing 

certain duties and responsibilities on each of them and to regulate, 

administer and supervise the unregulated real estate sector within the 

fold of the real estate authority.    

41. The clear and unambiguous language of the statute is retroactive in 

operation and by applying purposive interpretation rule of statutory 

construction, only one result is possible, i.e., the legislature consciously 

enacted a retroactive statute to ensure sale of plot, apartment or 

building, real estate project is done in an efficient and transparent 

manner so that the interest of consumers in the real estate sector is 

protected by all means and Sections 13, 18(1) and 19(4) are all 

beneficial provisions for safeguarding the pecuniary interest of the 

consumers/ allottees. In the given circumstances, if the Act is held 

prospective then the adjudicatory mechanism under Section 31 would 

not be available to any of the allottee for an ongoing project. Thus, it 

negates the contention of the promoters regarding the contractual terms 

having an overriding effect over the retrospective applicability of the 

Act, even on facts of this case. 

42. What the provision further emphasizes is that a promoter of a project 

which is not complete/sans completion certificate shall get the project 

registered under the Act but while getting the project registered, 

promoter is under an obligation to prescribe fresh timelines for getting 

the remaining development work completed and from the scheme of the 

Act, we do not find that the first proviso to Section 3(1) in any manner is 

either violative of Articles 14 and 19(1)(g) of the Constitution of India. 

The Parliament is always competent to enact any law affecting the 

antecedent events under its fold within the parameters of law. ” 

The Apex Court further drawing a distinction between retrospective and 

retroactive statutes observed as under:- 
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“48. The distinction between retrospective and retroactive has been 

explained by this Court in Jay Mahakali Rolling Mills Vs. Union of India 

and Others, which reads as under:- 

“8. “Retrospective” means looking backward, contemplating what is 

past, having reference to a statute or things existing before the statute in 

question. Retrospective law means a law which looks backward or 

contemplates the past; one, which is made to affect acts or facts 

occurring, or rights occurring, before it comes into force. Retroactive 

statute means a statute, which creates a new obligation on transactions 

or considerations or destroys or impairs vested rights.” 

49. Further, this Court in Shanti Conductors Private Limited and 

Another Vs. Assam State Electricity Board and Others, held as under:- 

“67. Retroactivity in the context of the statute consists of application of 

new rule of law to an act or transaction which has been completed 

before the rule was promulgated. 68. In the present case, the liability of 

buyer to make payment and day from which payment and interest 

become payable under Sections 3 and 4 does not relate to any event 

which took place prior to the 1993 Act, it is not even necessary for us to 

say that the 1993 Act is retroactive in operation. The 1993 Act is clearly 

prospective in operation and it is not necessary to term it as retroactive 

in operation. We, thus, do not subscribe to the opinion dated 31.8.2016 

[Shanti Conductors (P) Ltd. v. Assam SEB, (2016) 15 SCC 13] of one of 

the Hon'ble Judges holding that the 1993 Act is retroactive.” 

50. In the recent judgment of this Court rendered in the case of Vineeta 

Sharma Vs. Rakesh Sharma and Others wherein, this Court has 

interpreted the scope of Section 6(1) of the Hindu Succession Act, 1956, 

the law of retroactive statute held as under:- 

“61. The prospective statute operates from the date of its enactment 

conferring new rights. The retrospective statute operates backwards and 

takes away or impairs vested rights acquired under existing laws. A 

retroactive statute is the one that does not operate retrospectively. It  

operates in futuro. However, its operation is based upon the character or  

status that arose earlier. Characteristic or event which happened in the 

past or requisites which had been drawn from antecedent events. Under 
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the amended Section 6, since the right is given by birth, that is, an 

antecedent event, and the provisions operate concerning claiming rights 

on and from the date of the Amendment Act.” 

“51. Thus, it is clear that the statute is not retrospective merely because 

it affects existing rights or its retrospection because a part of the 

requisites for its action is drawn from a time antecedent to its passing, at 

the same time, retroactive statute means a statute which creates a new 

obligation on transactions or considerations already passed or destroys 

or impairs vested rights. 

52. The Parliament intended to bring within the fold of the statute the 

ongoing real estate projects in its wide amplitude used the term 

“converting and existing building or a part thereof into apartments” 

including every kind of developmental activity either existing or 

upcoming in future under Section 3(1) of the Act, the intention of the 

legislature by necessary implication and without any ambiguity is to 

include those projects which were ongoing and in cases where 

completion certificate has not been issued within fold of the Act. 54. 

From the scheme of the Act 2016, its application is retroactive in 

character and it can safely be observed that the projects already 

completed or to which the completion certificate has been granted are 

not under its fold and therefore, vested or accrued rights, if any, in no 

manner are affected. At the same time, it will apply after getting the 

ongoing projects and future projects registered under Section 3 to 

prospectively follow the mandate of the Act 2016.” 

10.6 On analyzing statement of objects and reasons of RERA Bill. 2013 one of 

the main object was to impose an obligation upon promoter not to book, 

sell or offer for sale, or invite persons to purchase any plot, apartment or 

building, as the case may be. In any real estate project without registering 

the real estate project with the Authority. As per provisions of Act of 2016 

promoters were even restricted to advertise or invite persons to purchase 

in any manner without registration of the project. Further, as per provision 

of Section 4 promoters have to provide the basic detail like brief about 

promoters, approval, sanction plan, location, legal title and encumbrances 

pro-forma of allotment letter, conveyance deed, agreement to sale and 
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detail of unit of project etc. and these information to be published on web 

based online system. 

Though the Act provides registration of the project compulsorily before 

advertisement for sale, often it is seen that few developers are not getting 

their project registered before selling the units. Adequate steps need to be 

taken against unregistered projects like imposition of penalties as per 

Section 59 of the Act. 

10.7  The purpose of this beneficial legislation', it says "is to safeguard the 

pecuniary interest of the consumers/allottees". It was observed that the 

Act, obligates a promoter to get a project registered, which is either not 

complete or is sans completion certificate on the date of commencement 

of the Act. 

10.8  The key word, i.e., "ongoing on the date of the commencement of this 

Act" by necessary implication, ex-facie and without any ambiguity, means 

and includes those projects which were ongoing and in cases where only 

issuance of completion certificate remained pending, legislature intended 

that even those projects have to be registered under the Act. Therefore, the 

ambit of Act is to bring all projects under its fold, provided that 

completion certificate has not been issued. Thus, those projects under 

Section 3(2) need not be registered under the Act and, therefore, the intent 

of the Act hinges on whether or not a project has received a completion 

certificate on the date of commencement of the Act. The project is 

ongoing or not it has to be distinguished on the basis of ongoing project 

under Section 3(2)(h) of the Act 2016 which states that where the 

promoter has received completion certificate for a real estate project prior 

to commencement of the Act 2016 notwithstanding anything contained in 

sub-section (1), no registration of real estate project is required and the 

project shall not be ‘ongoing project’, but in other cases with respect to 

the project existed at the time of commencement of the Act, the same 

need to the registered failing which the Regulatory Authority is required 

to take action under Section 59 of the Act 2016 and ensure that ongoing 

project is registered in order to make the provisions of the Act and Rules 

2016 applicable. 
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10.9 Section 31 of the Act deals with filing of complaint and reads that "Any 

aggrieved person may file a complaint with the Authority or the 

adjudicating officer, as the case may be, for any violation or contravention 

of the provisions of the Act or the rules and regulations made thereunder 

against any promoter allottee or real estate agent, as the case may be". 

10.10  An aggrieved person has not been defined in the Act, which means that 

this term should be given a wider and not a restrictive interpretation, in 

this scenario, any person can come to agitate his/her grievance before the 

Authority. If a complaint is made under section 31 for violation or 

contravention of the provisions of the Act (as the language of the statute 

suggests), it may also include a complaint by the allottee/buyer against the 

promoter for not registering the project, apart from other complaints of 

non-delivery, delayed possession or any other conceivable, or otherwise, 

an exploitative condition, where a person’s life’s earnings are at stake in a 

real estate project. 

10.11  The authority would have to admit a complaint even if it is to reach a 

conclusion about the completion of a project or to draw further 

conclusions about the applicability of the Act. Merely because a project 

hasn’t been registered can never be an acceptable reason to deprive the 

allottee of his/her statutory right to file a complaint. 

10.12  In our view, the Authority has to act as a watchdog and play an active role 

in thwarting such malpractices which may result in closing its doors to 

any aggrieved person. 

10.13  Further, the Authority cannot also turn a blind eye to its own powers 

under Section 35, under which it can act suo motu to call for information 

or clarifications relating to the affairs of any promoter; especially when an 

allottee/buyer complaint of incomplete work as well as infrastructural 

development, suggesting that the project may still be an ongoing project. 

10.14 Sections 32, 34 and 35 of the Act read together leave no doubt that the 

Authority is a watchdog designed to ensure transparency in the real estate 

sector, to protect all players, be it the allottee, the promoter Or be a real 

estate agent. The underlying emphasis is to protect the interest of an 

allottee, who is a dwarf compared to the might of the 

promoters/developers. 
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10.15  No doubt the language of the statute would state that registration would 

not be required on completion of a project, but in the event of a complaint 

regarding deficiency in development works, it is the duty of the Authority 

to consider the matter, watch closely, otherwise such pleas may be 

resorted to by unscrupulous developers/promoters to defeat the valuable 

rights of the allottees. 

10.16 We are of the opinion that the language of the statute also provides that a 

developer shall be protected from the registration and consequences of the 

Act, only in case where the project was completed with completion 

certificate. But, to establish a fact that whether the project is ongoing or 

completed just to free the promoter from the consequences of the act are 

matters of fact to be determined in the course of proceedings initiated by 

an aggrieved person. Non-applicability of the Act cannot be a 

presumption to be derived from a mere fact simplification of a project not 

being registered. 

10.17  Proceeding under section 59 of the Act is a course available to the 

Authority except for determination of a complaint. Once a complaint is 

filed on issues pointing out the deficiencies and defaults of a promoter, the 

Authority has to decide on its own whether to take recourse to the 

procedure prescribed under section 59 after filing a complaint. 

10.18  We have also examined the provisions of the U.P. Apartment (Promotion 

of Construction, Ownership and Maintenance) Act, 2010, wherein in 

Chapter II under the heading of DUTIES AND LIABILITIES OF 

PROMOTERS vide Section 4(5) it has been provided that an apartment 

may be transferred to any person only after obtaining the completion 

certificate from the prescribed sanctioning authority concerned as per 

building bye-laws and under the heading of Explanation: it has been 

further provided that for the purposes of this sub-section “completion” 

means the completion of the construction works of a building as a whole 

or the completion of an independent block of such building, as the case 

may be. 

10.19  The Hon’ble Allahabad High Court vide its judgment dated 04.02.2022 

passed in Writ C No. 39607 of 2019 (M/S Logix Buildtech Private 

Limited Vs.  State Of  U.P. and 2 Others) placed reliance on the judgment 
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of Hon’ble Supreme Court in Civil Appeal No. 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021 and after reproducing paragraphs nos. 41,42, 

48,49,50,51,52 and 54 of the said judgment pleased to observe as under:-- 

“In the light of the observations made by the Apex Court as 

culled out herein-above, we find that the occupancy 

certificate dated 09.03.2017 issued in favour of the 

petitioner by the NOIDA Authority and heavily relied upon 

by the petitioner, is in fact a partial occupancy certificate 

which was issued to the petitioner on the basis of an 

inspection carried out by NOIDA on 22.02.2017 as is 

apparent from the recitals of the certificate filed as 

Annexure-1 to the writ petition. Besides the certificate has 

been issued after the Act came into force and as such, the 

argument of the learned counsel for the petitioner that the 

project of the petitioner was outside the ambit of the RERA 

Act and the complaint of the respondent No.3 was not 

maintainable, merits no consideration. In the absence of a 

completion certificate from the NOIDA, the project of the 

petitioner has to be treated to be an “ongoing project” as 

defined under Rule 2(h) of the U.P. Real Estate (Regulation 

and Development) Rules 2016 and consequently, the 

complaint at the instance of respondent No.3 is 

maintainable. Nothing has been brought on record by the 

petitioner to demonstrate that the project in question, 

stands excluded by virtue of fulfilling any of the criteria 

laid down under Rule 2(h) of the Rules. In view of the 

above, we find that the impugned order passed by the 

learned Chairman, Real Estate Regulatory Authority, 

Gautam Buddh Nagar, does not suffer from any infirmity or 

illegality warranting interference under Article 226 of the 

Constitution of India. The writ petition lacks merit and is, 

accordingly, dismissed.” 

10.20 Though explanation of Section 4(5) of the Uttar Pradesh Apartment 

(Promotion of Construction, Ownership and Maintenance) Act 2010 
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explains that “completion” means the completion of the construction work 

of a building as a whole or the completion of an independent block of 

such building, as the case may be.  This provision is with respect to 

providing of possession, but this provision does not exempt a project from 

the category of ongoing project as well as requirement of completion 

certificate. Till the development work is completed and the completion 

certificate is issued by the competent authority the project will remain in 

the category of ongoing project.  

10.21  There is no evidence on record that the development work of the project 

of respondent has been completed as per provisions of Urban Planning & 

Development Act, 1973 as well as RERA Act & Rules, 2016. In the 

present scenario many allottees may be satisfied but a single allottee may 

not be i.e.  he may be aggrieved and dissatisfied, because of genuine 

reason and if it is so, he must not be left unheard, it is call of justice.  

10.22 Further, an allottee deposits amount under the hope and trust that he/she 

will get the flat within the time schedule advertised at the initial stage.  

There may be certain cases where allottees might be residing in rented 

houses and they might have managed their financial position in such a 

manner that after deposit of amount, they will get flats of their own and 

thereafter they will be free from payment of rent as then they will shift 

from rented houses to allotted flats but on account of inordinate delay in 

delivery of possession of allotted flats, their financial calculations and 

legitimate expectations stand frustrated causing various types of financial 

losses to them.  On the other hand once the promoter/builder made offers 

and same are accepted by the allottees with legitimate expectation, the 

obligation cast upon the promoter/builder is to complete the same within 

the time schedule mentioned in the offer and if they fail to discharge the 

same the affected allottees are entitled to the interest and/or compensation 

for delayed delivery of possession, as the allottees have parted with money 

which was earning interest.  If an allottee chooses to remain in the project 

and in case the allottee seeks refund then he is entitled for interest on the 

deposited amount and/or compensation in accordance with the provisions 

of the Act 2016, which in our considered view will be in accordance with 

the principles of equity as well. 
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10.23  As the provisions of Section 3 of the Act 2016 were enforced with effect 

from 1st May 2017 and, therefore, in absence of complete development of 

the project and non availability of completion certificate, the project of the 

respondent will fall in the category of ongoing project and, therefore, the 

respondent is required to register the same with UP RERA under the 

provisions of Section 3 of the Act 2016. 

10.24 The respondent no. 2/Builder has filed his objections with documents. 

Annexure No. 1 to the objection of respondent no. 2 is OC issued on 

16.09.2019, which makes it clear that when Section 3(1) of U.P. RERA 

Act came into force on 01.05.2016, the project of the respondent was 

ongoing project. Perusal of completion certificate 16.09.2019 reveals that 

this one is partial OC/CC which means some necessary work as 

mentioned in the partial OC/CC has to be completed by the 

Builder/Promoter. On completion of those conditions, the permanent 

OC/CC is to be issued, therefore, such partial completion certificate 

cannot be treated as completion certificate as per provisions of Urban 

Planning & Development Act as well as RERA Act and Rules 2016.  It 

has been admitted that the project is not registered.   

10.25  On the basis of the aforesaid analysis and after examining the provisions 

of the Act 2016 and the Rules 2016 read with the provisions of U.P. 

Apartment (Promotion of Construction, Ownership and Maintenance) Act, 

2010 we hold that at the time of enforcement of the provisions of the Act 

2016 (i.e. 01.05.2016) the project of the respondent fell in the category of 

ongoing project and was required to be registered with UP RERA. Issue 

no. (ii) is answered accordingly.  

11.  Vide issue no. (iii) we are required to examine as to whether there is any 

illegality or perversity in the impugned order dated 18.03.2020 passed on 

Complaint No. NCR144/07/1546/2019. 

11.1  We have examined the impugned order deeply.  We are of the considered 

view that the Regulatory Authority was required to examine the complaint 

regarding the effect of non-registration of project in RERA being ongoing 

project as well as effect on the maintainability of complaint. There is no 

discussion about the proposed action to be taken against the builder for 

not registering the project. The Regulatory Authority was required to 
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examine the complaint in the light of the facts & relief claimed instead of 

passing the impugned order beyond the pleadings.  Thus, we are of the 

view that the impugned order of the Regulatory Authority suffers not only 

from illegality but also result of non-application of mind. Further, it was 

also incumbent upon the Regulatory Authority to get the issue examined 

regarding status of the project by referring the matter to the administrative 

side of the Regulatory Authority. Issue of registration should have been 

decided first by the Regulatory Authority. Issue no. (iii) is answered 

accordingly.  

11.2  In view of the aforesaid analysis, we are of the considered view that the 

impugned order dated 18.03.2020 suffers from illegality and perversity 

and is not sustainable in the eyes of law.  

12.  Accordingly the appeal is allowed. The impugned order dated 

18.03.2020 passed in Complaint No. NCR144/07/1546/2019 is hereby 

set aside and the matter is remanded back to the Regulatory 

Authority to decide the complaint afresh in the light of the 

observations made in the body of the judgment. Both the parties are 

directed to appear before the Regulatory Authority on 30.09.2024. 

The Registrar is directed to communicate this judgment/order to the 

Secretary of the Regulatory Authority for being placed before the 

concerned Bench of the Regulatory Authority on the date fixed.   

13.  No order as to costs.  

 
 Dated: 04.09.2024         (Rameshwar Singh)            (Sanjai Khare) 

     Shakir/Irfan 

 

  


