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The appellant allottee by the instant appeal is raising challenge to the order
dated 10.12.2019, passed by U.P. RERA at Gautam Budh Nagar, (for short
‘Regulatory Authority’), in complaint No. NCR144/07/0465/2019, titled
“Arun Kumar Vs. Presthium — Presidency Heights”, whereby, the
complaint filed by the appellant for refund came to be allowed in terms of
the agreement. In short the respondent was directed to refund the amount

after deducting the earnest money.

The sole question that arises for consideration is to whether the judgment
and order dated 10.12.2019, passed by Regulatory Authority is just and
lawful, and/or, whether the appellant is entitled to refund of the entire
deposit along with interest at MCLR+1%.

The facts inter se parties are not in the dispute. The appellant had applied
for a flat bearing No. T1-701 in the respondent project, namely, ‘Presthium
— Presidency Heights’ (phase-1), Sector 25, at Gautam Budh Nagar. The
sale consideration of the unit was at Rs.58,03,200/-. The second appellant



(the mother of the first appellant) had initially filed an application on
04.11.2018 for the unit. As per the terms and conditions of the application,
the second appellant had under taken to deposit the sale consideration in

the ratio 10/80/10 percent of the cost.

The amount deposited by the second appellant was at Rs.3,28,038/-1.e. five
percent of the sale consideration, as against, the agreed ten percent. It
appears, thereafter, the appellants jointly made an application on
20.11.2018 for the unit as co-applicants. In other words, the first
application came to be cancelled, and on the same terms and conditions the
unit came to be allotted to the appellants jointly. The terms and conditions
of allotment was identical to the earlier application i.e., the appellants had
under-taken to pay the amount of the sale consideration in the ratio

10/80/10, percent of the sale consideration.

It appears that the financial institution with which the respondent promoter
had a tie-up approval to finance the unit did not sanction the loan to the
appellant, aggrieved, appellant demanded refund of his deposit. The
complaint under Section 31, consequently, came to be instituted in the
month of July, 2019, with the Regulatory Authority seeking refund and

interest thereon.

Learned counsel for the appellant submits that the application form,
wherein, the ratio of payment at 10/80/10 percent of the sale consideration
was indicated, is agreed to be an interpolation in the application form
subsequently made by the respondent promoter. It is submitted that as per
the brochure of the project published by the respondent, the payment was
required to be made in the ratio 5/85/10 percent of the cost. It is further,
submitted that apart from the forgery, since the financial institution had

declined to finance the unit, in that event the contract inter se parties had
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rendered void. In such circumstances, it is urged that the appellant was

entitled to refund of the entire amount along with interest.

We have carefully perused the documents, including both the application
forms and the terms and conditions noted therein, with the assistance of the
learned counsel for the respective parties. In so far as, the submission of
the learned counsel for the appellant that respondent had
forged/interpolated the application form prima facie lacks merit. Both the
application forms is duly signed by the appellant which categorically
provides that payment has to be made in the ratio of 10/80/10. There is no
over writing or cutting in the application forms, further, the signatures are

not being disputed.

Learned counsel on specific query, submits that the first application dated
04.11.2018, signed by the second appellant is the manipulated document,
whereas, the subsequent document is not a forged document. Be that as it
may, testing the argument of the appellant taken on face value, the
subsequent application also contains the same terms and conditions in
respect of the payment schedule as is provided in the earlier application i.e.
10/80/10 percent. In view thereof, objection that has being raised with

regard to the forgery/interpolation lacks merit.

Our attention has been drawn to clause 3.3 of the terms and conditions of
the application form, wherein, it is provided that in the event, appellant
fails to deposit the amount as stipulated, it will be open to the respondent
to return the deposit after deducting 20 percent of the sale price towards

earnest money.

In this back drop, learned counsel appearing for the respondent submits
that in terms of the judgment and decree dated 10.12.2019, passed by the
Regulatory Authority, since appellant had deposited five percent of the cost
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price at Rs.3,28,032/- towards booking amount, therefore, in terms of
clause 3.3 nothing remains to returned to the appellant. The deposited
amount stands forfeited as per the agreement.

The submission of the learned counsel for the appellant that the agreement
had rendered void, since the financial institution nominated by the
respondent promoter to finance the project units failed to advance loan for

the unit lacks merit.

It is not the case of the appellant that the nominated financial institution
was merely roped in by the respondent promoter without commitment to

finance the project/unit.

Obtaining loan from the financial institution is between the applicant and
creditor on terms and conditions to be imposed by the creditor to its
satisfaction. In the event, the financial institution declines to advance loan
for whatever reason, it would not bind the respondent promoter to render
the agreement for the unit between the parties (appellant and the promoter)

void.
The question is accordingly answered.

No other ground or point has been pressed by the learned counsel for the

appellant.

Having due regard to the facts and circumstances of the case and for the
reasons assigned hereinabove, the appeal lacks merit, accordingly,

dismissed.

No order as to cost.

Dated: 12.08.2025 (Devindar Singh Chaudhry) (Suneet Kumar)
RANJEETSINGH



