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l.

Submission of learned counsel for appellant is that in pursuance to the order dated
09.02.2024, an amount of Rs.500/- towards cost has been deposited through SBI
online.

The Registry/Account Department is directed to verify and submit a report.

Heard Sri Tushar Bahadur, learned counsel for appellant and Sri Amit Yadav,

learned counsel for respondent.

The appellant has filed instant appeal challenging the order dated 27.07.2018 of the
nominated Authority/Vice Chairman, Hapur — Pilkhua Development Authority,
whereby while allowing the complaint of the respondent, the appellant was
directed to refund the entire amount along with 24% interest from the date of

deposit till the date of refund.

Learned counsel for appellant submitted that initially the entire impugned order
dated 27.07.2018 was challenged with a prayer to set aside the same but now
appellant has confined his prayer only with respect to awarding 24% interest on the
deposited amount. He further submits that the appellant is ready to refund the
entire deposited amount of the respondent at the rate of MCLR+1% which is being
directed by the Regulatory Authority in all other cases with respect to delayed

interest as well as provided Government Circular dated 19.06.2018.
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Learned counsel for appellant has made endorsement on the order sheet regarding

his confining prayer with respect to rate of interest.

Examination of the record reveals that the respondent approached the appellant
with a booking request on 07.12.2013 by depositing Rs.40,000/-. The appellant
issued an allotment letter to the respondent on 25.02.2014 and as per Clause 3.1 of
the same the possession of the Unit/apartment/flat was likely to be delivered by the
company to the allottee by December, 2015, with a margin of 6 months plus/minus
subject to force majeure circumstances. The appellant received occupation
certificate on 28.07.2017 and thereafter gave offer of possession to the respondent

on 06.03.2018.

Respondent filed a complaint before the Regulatory Authority on 28.03.2018
alleging the delay of 2 years 3 months as well as inclusion of various charges and
non disclosure of the carpet area, seeking refund of the entire amount with an
interest rate of marginal cost of funds of SBI in the year 2013 to 2016 + 2% as
decided by RERA.

The Nominated Officer/Vice Chairman, Hapur Pilkhua Authority by means of oder
dated 27.07.2018 while directing refund of deposit of the respondent/complainant
directed for payment of interest on the said amount from the date of deposit at the
rate of 24% relying on the provisions of Section 2 (za) and Section 2.2 (a) of the
allotment letter wherein the appellant/company was to charge 24% interest per

annum on the delayed payment for the period of delay.

Learned counsel for appellant submitted that in the relief clause the request of the
respondent was with respect to + 2% interest as decided by RERA over and above
MCLR of the SBI was misconceived, as RERA never decided in any case to grant
2% over and above MCLR of the SBI rather it is 1% and the nominated authority
without examining the prayer clause and misreading the provisions of Section
2(za) read with Clause 2.2 (a) of the allotment letter granted 24% interest and,
therefore, the direction for payment of interest for 24% for delay deserves to be set
aside and the appellant is ready to refund the entire amount deposited by the
respondent along with interest at the rate of MCLR+1%.
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Learned counsel for appellant in support of his submission placed reliance on the
judgment of Hon’ble Supreme Court in the case of Ireo Grace Realtech PVt.Ltd.
Vs. Abhishek Khanna and others, Civil Appeal No.5785 of 2019 and submitted
that the developer is obligated to pay delay compensation for the period of delay
which has occurred from the promised date of possession till the offer of

possession.

Learned counsel for appellant has also placed reliance in the case of Newtech
Promoters and Developers Pvt.Ltd. Vs. State of U.P. and others, 2021 (11)
ADJ 280, whereby vide paras 74 and 77, the rate of interest prescribed by the

government and generally paid is taken note of.

Learned counsel for respondent submitted that the Regulatory Authority in
principle awarding rate of interest at the rate of MCLR+1% but the nominated
authority while deciding the complaint took into consideration the provisions of
Section 2(za) and Clause 2.2(a) of the allotment letter and, hence there is no
illegality and perversity in the impugned order, therefore, the instant appeal

deserves to be dismissed.

We have examined the submissions of learned counsel for appellant and perused
the impugned order. On the basis of the submissions, pleadings, prayer and the

record, the issues which are required to be examined by us are as under :

(1) Whether grant of 24% interest by the Nominated Authority/Vice
Chairman, Hapur-Pilkhua Development Authority to the respondent
relying on the provisions of Section 2(za) of the Act, 2016 is proper
and justified ?

(11) Whether the respondent is entitled for interest and/or compensation on
account of delayed possession under the scheme of the Act, 2016 and
whether the rate of interest granted by the Regulatory Authority is in
accordance with the provisions of the Act, 2016, Rules 2016 ?



15.  Issue No.(i) warrants us to examine 24% rate of interest awarded by the
Nominated Officer vide order dated 27.07.2018 taking into consideration

the provisions of section 2(za) of Act, 2016.

We examined Section 2(za), which reads as follows:-

“2 Definition— In this Act, unless the context otherwise requires,—

Section 2(za):- "interest” means the rate of interest payable by the
promoter or the allottee, as the case may be.

Explanation.-For the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till the date it is

paid;”

15.1. The definition clause in section 2 begins with the words “unless the context

otherwise requires.” The words appearing in the beginning of clauses to Section
2 of the Act are prima facie restrictive and not inclusive. When words have been
defined in the interpretation clause, prima facie that definition governs whenever
it occurs in different sections of the Act but where the context makes the
definition given in the interpretation clauses inapplicable, a defined word

when used in the body of the statute may have to be given a meaning

different from that contained in the interpretation clause.

15.2 All definitions given in interpretation clauses are therefore normally subject
to the qualification ‘unless there is anything repugnant in the subject or
context’, or ‘unless the context otherwise requires’. This is what has been

laid down by the Hon'ble Supreme Court in several decisions, some of
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which may be referred to as Dhandhania Kedia & Company Vs. CIT,
AIR 1959 SC 219 and Special Officer and Competent Authority Urban
Land Ceilings, Hyderabad Vs. P.S. Rao, AIR 2000 SC 843.

The function of a definition is not to enact substantive law. It is to provide
aid in construing the statute. The Hon’ble Supreme Court in Controller
of Estate Duty, Gujarat and Ors. Vs. Kantilal Trikamlal and Ors. AIR
1976 SC 1935 was pleased to observe that a definition is informative and
is not a substantive rule of law operative by itself and it must be read along

with other relevant provisions.

In Ramesh Mehta vs. Sanwal Chand Singhvi & Ors. 2004(5) SCC 409
the Hon'ble Supreme Court held that a definition is not to be read in
isolation and it must be read in the context of the phrase which would
define it and that it should not be vague or ambiguous, that the definition
of words must be given a meaningful application; and that where the
context makes the definition given in the interpretation clause inapplicable,

the same meaning cannot be assigned.

We are of the considered view that the rate of interest chargeable from the
allottees by the promoter for delay/default in payment cannot be taken as
such, while directing the promoter to pay the allottee an interest for
delayed possession. The definition of interest as provided in Section 2(za)
of the Act needs to be read with the provisions of Section 12, 18 and 19 of
the Act, which qualify the word “interest” by suffixing it with the term “at

such rate as may be prescribed.”

Therefore placing reliance on the definition of interest as provided in Section
2(za) only, without examining the provisions of Section 12, 18 and 19 of the

Act of 2016 is misplaced, as the definition is informative and it only
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provides aid in construing the statute and has to be read along with other

relevant provisions of the Act.

15.7 In the light of the above analysis, we are of the view that the rate of interest
awarded by the Nominated Authority vide order dated 27.07.2018, at the rate
of 24% 1is without any basis, and accordingly the Issue no.1 is decided

against the respondent.

16. Vide Issue No.(ii) we are required to examine the entitlement of allottee for

interest on account of delayed possession under the scheme of Act, 2016.

Section 18(1) of the Act clearly specifies that if a promoter fails to give
possession of a flat duly completed by the date specified, and if an allottee does
not intend to withdraw from the project, then he shall be paid interest by the
promoter for every month of delay till handing over of the possession at such
rate as may be prescribed. We, therefore, hold that an allottee (respondent) is
entitled for getting interest and/or compensation on account of delayed

possession under the scheme of the Act of 2016.

16.1 The Hon’ble Bombay High Court in the case of Neelkamal Realtors Suburban
Pvt. Ltd. And others Vs. Union of India (2018)] Bom R 558 observed as

follows:-

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment due
to discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or
for any other reason, he is liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without
prejudice in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be paid
by the promoter interest for every month's delay till handing 26
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in
the light of the delay suffered by the allottee who has paid for
his apartment but has not received possession of it. The
obligation imposed on the promoter to pay interest till such
time as the apartment is handed over to him is not



_7-
unreasonable. The interest is merely compensation for use of

mone)y".

16.2 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern

Homes Pvt. Ltd., reported in (2020) SCC Online 667, the Hon’ble Supreme
Court held that the term of the agreement authored by the Developer does not
maintain a level platform between the Developer and the flat purchaser. The
stringent terms imposed on the flat purchaser are not in consonance with the
obligation of the Developer to meet the timelines for construction and handing
over possession, and do not reflect an even bargain. The failure of the Developer
to comply with the contractual obligation to provide the flat within the
contractually stipulated period, would amount to a deficiency of service. Given
the one-sided nature of the Apartment Buyer’s Agreement, the consumer fora had
the jurisdiction to award just and reasonable compensation as an incident of the

power to direct removal of deficiency in service.

16.3 Recently the Hon’ble Supreme Court, while dealing with the provisions of Section

16.4

18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni
and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, vide
para 23, was pleased to observe that the right so given to the allottee is unqualified
and if availed, the money deposited by the allottee has to be refunded with interest
at such rate as may be prescribed and the proviso to Section 18(1) contemplates a
situation where the allottee does not intend to withdraw from the Project. In that
case he is entitled to and must be paid interest for every month of delay till the
handing over of the possession. It is upto the allottee to proceed either under

Section 18(1) or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter 27 referred
to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(i), the rate of interest
payable by the promoter or by the allottee respectively are defined in case of

default by either of the party. These Rules are extracted below:-

Rule 9.2(ii)

The Allottee shall have the option of terminating the

Agreement in which case the Promoter shall be liable to refund
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the entire money paid by the Allottee under any head whatsoever
towards the purchase of the apartment, along with interest at the
rate equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India + 1% unless provided otherwise under
the Rules, within forty-five days of receiving the termination

notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement, he shall be
paid, by the Promoter, interest at the rate prescribed in the Rules,
for every month of delay till the handing over of the possession of
the Apartment/Plot, which shall be paid by the Promoter to the
Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default, on

the occurrence of the following events
Rule 9.3(i)

In case the Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan annexed
hereto, despite having been issued notice in that regard the
Allottee shall be liable to pay interest to the promoter on the
unpaid amount at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules. The Promoter must not be in

default to take this benefit.

On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as
provided in Section 2(za) of the Act, in as much as that the interest
chargeable from the allottee by the promoter, in case of default in

payment as per demand, is equal to the rate of interest which the
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promoter is liable to pay to the allottee, in case of default/delayed

possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it had
granted interest at the rate of MCLR+1% per annum in case of delayed projects
and had an occasion to examine the issue of rate of interest at MCLR+1%
awarded by the Regulatory Authority in Appeal No. 295 of 2019 (U.P. Avas
Vikas Parishad Vs. Devesh Kumar Tiwari) decided on 20.02.2020 and held as

under:-

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to
the seller in the real estate market and therefore the
buyers/allottees have no choice but to sign on such "dotted line",
"one  sided, wunfair and unreasonable" terms  and
conditions/Agreements. We are therefore of the view that the
rate of MCLR +1% , as prescribed by the Government and as
being ordered by the Regulatory Authority, be payable from the
date of deposit of money in case the allottee wishes to withdraw
from the project; and from the specified/expected date of
possession in case the allottee wishes to stay in the project,
would balance the equities and are just and fair and will fall

within the term "interest at such rate as may be prescribed" as

used in Sections 12, 18 & 19......... ”

The Hon’ble Supreme Court in Civil Appeal Nos. 4910- 4941/2019 DLF
Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal Nos.
4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel etc. decided
on 10.05.2019 held in para 3 of the judgment as under:-

...... We feel it appropriate that, considering that the subject units
in question are dwelling units, in a residential housing project, the
rate of interest for house building loan for the corresponding period
in a scheduled nationalized bank (take, State Bank of India) would
be appropriate and logical, and, if floating/varying/different rates of
interest were/are prescribed, the higher rate of interest should be

taken for this instant computation.”
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Further, an allottee deposits amount under the hope and trust that he/she will get
the flat within the time schedule advertised at the initial stage. There may be
certain cases where allottees might be residing in rented houses and they might
have managed their financial position in such a manner that after deposit of
amount, they will get flats of their own and thereafter they will be free from
payment of rent as then they will shift from rented houses to allotted flats but on
account of inordinate delay in delivery of possession of allotted flats, their
financial calculations and legitimate expectations stand frustrated causing various
types of financial losses to them. On the other hand once the promoter/builder
made offers and same are accepted by the allottees with legitimate expectation,
the obligation cast upon the promoter/builder is to complete the same within the
time schedule mentioned in the offer and if they fail to discharge the same the
affected allottees are entitled to the interest and/or compensation for delayed
delivery of possession, as the allottees have parted with money which was earning
interest. If an allottee chooses to remain in the project and in case the allottee
seeks refund then he is entitled for interest on the deposited amount and/or
compensation in accordance with the provisions of the Act 2016, which in our

considered view will be in accordance with the principles of equity as well.

16.8 In view of the aforementioned, we are of the view that the rate of interest i.c.

MCLR+1% granted by the Regulatory Authority for delayed possession is fair,
just and reasonable — as it balances the equities between the parties and the
Regulatory Authority’s action is in accordance with the provisions of the Act.

Issue no. (ii) is answered accordingly.

17.  Accordingly, we partly allow the appeal and modify the order dated 27.07.2018 of
the nominating authority of the Regulatory Authority as under :
“The appellant will pay the interest at the rate of MCLR+1% from the promised date
of possession i.e. December, 2015 till offer of possession i.e. 06.03.2018.”
Dated: 12.02.2024 (Sanjai Khare) (D.K. Arora)

Irfan



