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Hon’ble Mr. Justice Suneet Kumar, Chairman.  
Hon’ble Mr. Rameshwar Singh, Administrative Member. 

    

1. Heard Shri Vanshaj Shukla, Advocate holding brief of Shri Saghar Mehdi, 

learned counsel for the appellant and Shri Aditya Tiwari, learned counsel for 

the respondent and perused the records with the assistance of learned counsels.   

2. The appellant allottee, by the instant appeal, is raising challenge to the 

judgment and order dated 22.11.2018, passed by the Real Estate Regulatory 

Authority at Lucknow (for short, ‘Regulatory Authority’), in Complaint No. 

5201810183, whereby, complaint of the appellant, seeking refund of his 

deposit, came to be rejected being premature.   

3. The short point that arises for consideration is whether appellant allottee is 

entitled to interest on the deposit on termination of the agreement of the unit.   

4. The facts, inter se, parties are not in dispute.  

5. The appellant-allottee, subsequently came to be allotted a flat/unit bearing No. 

ORLS/P/3BHK/121, in a residential project ‘Residency-III’, situated in 

Omaxe Integrated Township’ at Sector-7, Gomti Nagar Extension, Lucknow. 

The sale consideration of the unit was at Rs. 55,58,125/-.  

6. An agreement came to be entered into by the erstwhile allottee Mrs. Shaheen 

Izhar on 07.05.2013 for the unit. It appears that the appellant, subsequently, 



obtained transfer of the allotment of the unit with due approval of the 

respondent-promoter on 17.02.2017. In other words, on the same terms and 

conditions, appellant became an allottee of the afore-noted unit. It appears, 

thereafter, appellant changed his mind and instituted the present complaint, 

inter alia, seeking compensation. During pendency of the complaint, appellant 

instead sought refund of his deposit. Until then, appellant had deposited Rs. 

39,56,046/- towards the basic sale price. It is not disputed that as per terms 

and conditions, contained in clause 39(a) of the agreement, the possession of 

the unit was to be handed over within 48 months, plus minus, six months grace 

period i.e. on or before January, 2020.  

7. The complaint came to be instituted in 2018 and  prayer for refund of deposit 

came to be made on 22.11.2018 i.e. before completion of the project. The 

learned Regulatory Authority rejected the complaint holding that since the 

complaint was premature and the completion date is January, 2020, therefore, 

appellant is not entitled to refund. Learned counsel for the appellant submits 

that appellant was seeking termination of the agreement, therefore, the date of 

completion of the project was irrelevant. The respondent should have 

terminated the agreement and refunded the amount, after deducting the earnest 

money as per terms and conditions of the agreement i.e. 10 percent of the sale 

consideration.  

8. Learned counsel for the respondent-promoter has brought on record letter 

dated 24.05.2019, terminating the agreement. In the cancellation letter, it has 

been categorically, stated that since the appellant has sought termination of 

the agreement, accordingly, the amount deposited by the appellant shall be 

refunded after deducting the earnest money.  

9. On specific query, learned counsel for the respondent submits that despite 

terminating the agreement on 24.05.2019, till date the amount deposited has 

not been returned to the appellant.  The earnest money, at 10 percent of the  

sale price is Rs. 5,55,812/-. The amount was to be deducted and the balance 

amount at Rs. 34,30,234/- was to be refunded to the appellant. In the 

circumstances, the respondent on terminating the agreement of the unit, on 

asking of the appellant, should have refunded the balance amount. On not 

having done so, appellant is entitled to interest on the amount due and payable 

by the respondent. 



10. The question is answered, accordingly.   

11. Having due regard to the facts and circumstances of the case, the appeal 

succeeds and is allowed by passing the following orders:  

(i) The impugned order dated 22.11.2018, passed by the Regulatory 

Authority in Complaint No. 5201810183, is set aside and quashed. 

(ii) The respondent shall refund at Rs. 34, 30,234/- along with interest at 

MCLR+1 percent thereon to the appellant to be computed with effect 

from 24.05.2019 till the date of payment. The amount to be paid within 

45 days from the date order is uploaded on the portal. 

(iii) No order as to cost.   

 
 
Dated: 16.01.2016         (Rameshwar Singh)      (Suneet Kumar) 
Tanveer/- 
 


