THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-7/2022

NIHALSONS REAL ESTATE DEVELOPERS e Appellant
Versus

WAVE MEGACITY CENTRE PVT. LTD.WAVE MEGACITY CENTRE

PVT.LTD. e Respondent

Counsel for Appellant Counsel for Respondent

HIMANSHU BORA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

The submission of Shri Himanshu Bora, learned counsel for the appellant is that
the appellant approached the RERA by means of complaint no.
NCR144/12/0780/2019 (Nihalsons Real Estate Developers Vs. Wave Megacity
Centre Pvt. Ltd.), seeking possession and interest for the delay period. By means of
order dated 19.06.2020, the respondents were directed to provide the possession of
the unit to the appellant alongwith all the amenities as per the allotment
letter/agreement by 31.12.2020 alongwith OC/CC and execute the conveyance
deed after taking stamp fee. The respondents were also directed to pay interest at
the rate of MCLR+1% from 01.05.2016 till OC/CC or offer of possession,
whichever is later, excluding the period from 24.03.2020 to 30.09.2020 due to the
COVID-19 Pandemic. The respondents were further directed to issue amended
offer of possession alongwith OC/CC.

Further submission of learned counsel for the appellant is that when the order of
RERA dated 19.06.2020 was not complied, the appellant was constrained to
approach the RERA for execution of the same and the RERA, vide order dated
17.08.2021, in proceedings under Section 63 of the Act of 2016, directed for
refund of the amount deposited by the appellant in 4 instalments alongwith interest.
Learned counsel for the appellant assailed the said order and submitted that the
refund of amount was never prayed by the appellant in the original proceeding and
under the provisions of Act 2016, there is no power of review, and secondly,
during execution proceedings, the Authority is required to ensure the compliance
of the original order and cannot change the same as it is beyond the purview of the
power of any executing court/authority. In some and substance, the impugned
order dated 17.08.2021 amounts to reviewing the original order.

In the interest of justice, we direct the learned counsel for the appellant to implead
UP RERA as respondent and we issue notice to respondent no. 2.



Issue notice to the respondent no. 2, returnable on 20.09.2022.

The Registry will generate notice for 20.09.2022 and send the same on the email
ID of the appellant and his counsel within 48 hours. After receipt of the notice, the
appellant will download the same and send the notice alongwith memo of appeal
alongwith its annexures to the respondent no. 2 through speed post as well as on
the email ID of the respondent and file an affidavit of service annexing the track
record of the postal department as well as the transmission report of the email sent
to the respondent no. 2.

On receipt of the notice, it is open for the respondent no. 2 to send objections to the
appellant and its counsel through email within 10 days. Reply, if any, will be sent
by the appellant to the respondent no. 2 within a week thereafter.

List this appeal on 20.09.2022.

(K.K. Jain) (D.K. Arora)

Dated: 23.08.2022
GAURAVSRI



