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BENCH NO. 1 
SR. NO. 20 

 
UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

AT LUCKNOW 
 

Appeal No. 114/2024 
 

Mahabir Singh Chauhan                  ….. Appellant 
 

Versus 
 

Uppal Chadha Hi-Tech Developers Pvt. Ltd.   ….. Respondent 
 

******************* 
 

Hon’ble Mr. Justice Suneet Kumar, Chairman.  
Hon’ble Mr. Rameshwar Singh, Administrative Member. 
 

1. Heard Shri Rohit Jaiswal, learned counsel for the appellant and Ms. 

Surangama Sharma, learned counsel for the respondent.  

2. The appellant-allottee, by the instant appeal, is raising challenge to the 

judgment and order dated 25.07.2023 passed by the U.P. Real Estate 

Regulatory Authority, at Gautam Budh Nagar (for short, ‘Regulatory 

Authority’) in Complaint No. NCR145/12/103265/2022, whereby, the 

complaint of the appellant for refund of deposit came to be allowed, directing 

the respondent to refund the amount after deducting the earnest money at 20 

percent of the sale consideration.   

3. The appellant is aggrieved by the impugned order to the extent, it directs 

deduction of earnest money. In other words,  appellant seeks refund of the 

entire amount along with interest thereon.  

4. The facts, inter se, parties are not in dispute.  

5. The appellant applied for a booking of an apartment, bearing no. 

T8/324/1BHK, third floor, Sector-5 at Dream Homes, Greenwood Enclave, in 

the project ‘Wave City’, duly launched by the respondent-promoter. The 

appellant submitted an application form on 13.05.2013. The appellant paid 

Rs.  3,98,795/- i.e. above 20 percent of the sale consideration until 28.07.2014. 

The total sale consideration of the unit was at Rs. 14,06,698/-. It is admitted 

that thereafter no further amount, towards the installment, in a construction 
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linked plan, came to be deposited by the appellant. The project was to be 

completed within 48 months i.e. on or before 11.02.2018.  

6. It appears that the project got delayed, accordingly, appellant preferred a 

complaint under Section 31 of Real Estate (Regulation and Development) Act 

2016 (for short, ‘Act 2016’), claiming refund of amount along with interest. 

The respondent promoter put in appearance and contested the complaint. It 

was stated that the unit/agreement came to be cancelled due to default of the 

appellant. It was specifically stated that several notices were issued to the 

appellant to deposit the amount towards instalment, however, the same was 

not complied. Notice dated 05.11.2015, 07.04.2016, 07.06.2016, 04.10.2016, 

26.11.2016, 03.04.2017 and 05.09.2017 and several others came to be issued 

to the allottee. Finally, the agreement came to be cancelled by the respondent-

promoter on 13.09.2017.  

7. The appellant approached the UP RERA in 2020, however, cancellation of the 

unit was not challenged. The learned Regulatory Authority, on considering 

the rival contentions, passed the impugned order dated 25.07.2023, directing 

the respondent to refund the balance amount after deducting 20 percent 

towards earnest money in terms of the agreement.  

8. Learned counsel for the appellant submits that no agreement, after booking 

the unit, came to be executed between the parties. He, however, submits that 

the agreement dated 11.02.2014, which was supplied by the respondent-

promoter was duly signed by the appellant, but the respondent-promoter, 

thereafter, did not supply copy of the agreement after being duly signed by the 

promoter. He further submitted that the appellant has not received any of the 

show-cause notice, as well as, cancellation order. It is for the first time, the 

show-cause notice, as well as, cancellation order came to be filed by the 

respondent along with their objections. In this background, it is urged that the 

respondent-promoter is not entitled to deduct earnest money in absence of a 

duly executed agreement. The appellant is entitled to refund of entire 

deposited amount along with interest thereon. It is further submitted that 20 

percent towards earnest money is unreasonable and arbitrary and tantamounts 

to undue enrichment.  

9. On rival submissions, following question arises for consideration:  
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(i) Whether the impugned order is just and valid in directing deduction at 

20 percent towards earnest money, and/or, in the alternative, whether 

respondent was justified in cancelling the agreement for default of the 

allottee. 

10. In the given facts, noted hereinabove, it is not being disputed by the learned 

counsel for the appellant that the appellant-allottee had applied for an 

apartment in the respondent’s project. The form, to that effect, came to be 

executed on 13.05.2013 by the appellant, thereafter, in installments, an 

amount at Rs.3,98,795/- i.e. over and above 20 percent of the sale 

consideration came to be deposited until 28.07.2014. It is admitted by the 

appellant that thereafter further installments was not deposited, neither, any 

enquiry was made by the appellant from the promoter to deposit the 

subsequent installments as per construction linked plan. The agreement came 

to be cancelled on 13.09.2017 after multiple show-cause/demand notices 

being issued by the respondent-promoter.   

11. The appellant after lapse of eight years, from the deposit of the initial 20 

percent amount, had approached the Regulatory Authority by filing 

complaint. It is admitted that no subsequent installment was deposited, 

neither, any enquiry or communication was made by the appellant with the 

promoter about payment of further installments. In other words, it appears that 

the appellant was not interest in going ahead with the allotted unit, rather, had 

abandoned the project. It is not in dispute that appellant had signed the 

agreement, thereby, accepting the terms and conditions of the allotment and 

payment schedule but failed to act thereupon. The contention of the learned 

counsel for the appellant that the promoter had not supplied copy of the 

agreement is of no avail. It is not the case of the appellant that he desired to 

deposit the subsequent installments. The conduct of the appellant clearly 

shows that after booking the unit, he lost interest in the project. In the 

circumstances, respondent was justified in terminating the unit after due 

notice and forfeiting the earnest money.   

12. The learned counsel for the appellant, further submits that the 

respondent/promoter has erred in deducting 20 percent towards earnest 

money. It is contended that, as per law laid down by Hon’ble Supreme Court, 

only 10 percent of the basic sale price can be considered a reasonable amount 
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liable to forfeiture as earnest money. In Godrej Projects Development Ltd Vs. 

Anil Karlekar (2025 SCC OnLine SC 222) decided on 03.02.2025, the Court 

while answering the question as to whether forfeiture of 20 percent of basic 

sale price (BSP) was reasonable and legally enforceable, held, that forfeiture 

of 20 percent of BSP was excessive and unreasonable and only 10 percent of 

BSP can be forfeited by the promotor. After perusing the terms of the 

developer-buyer agreement in the given case, Supreme Court pointed out that 

the agreement, imposing unreasonable terms and conditions, is one-sided 

favouring the developer, therefore, falls under the ambit of ‘unfair trade 

practice’.  

13. In the present case, Clause 11 of the booking form stipulates that, in the event 

of default by the applicant, the earnest money at twenty percent (20%) of the 

total consideration shall stand forfeited. Clause 11 of the booking form is 

extracted below-  

“The Developer and the Applicant(s) herby agree that the amount 

paid to the Developer by the Applicant(s) either with the Application 

for provisional allotment or thereafter to the extent of 20% of the Basic 

Sale Price of the “Apartment” shall constitute Earnest Money. The 

Earnest Money shall stand forfeited in case of default by the 

Applicants) in timely payment of all installments and for non-

fulfillment of the terms and conditions of provisional allotment. In 

such an event, the booking/provisional allotment of the "Apartment 

shall stand cancelled and the Applicant(s) shall be left with no lien, 

right, claim whatsoever on the Apartment applied for/allotted and the 

Developer shall be free to deal with the "Apartment" at as it may deem 

fit.” 

14. Having regard to the decision rendered in Godrej Projects (supra), the 

respondent/promoter is not entitled to forfeit more than 10 percent of the BSP. 

The agreement to that extent framed by the promoter, being one-sided, 

tantamounts to unfair practice. Accordingly, respondent is entitled to forfeit 

10 percent of the BSP, and any forfeiture beyond this limit would be unjust, 

arbitrary, and unreasonable.  

15. In the circumstances, in our opinion, the learned Regulatory Authority 

committed an error, directing the respondent to deduct 20 percent towards 

earnest money. It is admitted that appellant defaulted in making regular 
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payment of installments since August 2014 onwards, consequently, the unit 

came to be cancelled, therefore, liable for forfeiture of the earnest money at 

10 percent, and no more. The question is, accordingly, answered.  

16. Having due regard to the facts and circumstances of the case, the appeal is 

allowed in part by passing the following orders-  

(i) The respondent/ promotor is directed to refund the deposit along with 

the interest, thereon, at MCLR + 1 percent till the date of payment, after 

deducting 10 percent of the BSP towards earnest money. 

(ii) The impugned order dated 25.07.2023 shall stand modified to the extent 

herein above.  

(iii) No order as to cost. 

 
 
 
Dated: 19.11.2025  (Rameshwar Singh)         (Suneet Kumar) 
Tanveer/ Sanya/  
 

 


