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l.

Heard Sri Amit Yadav, learned counsel for appellant and Sri Shireesh Kumar,
learned counsel for respondent.

The appellant by the present appeal is raising challenge to the judgement and
order dated 30.05.2024, passed by the learned Regulatory Authority in exercise
of its powers under section 62 of the Real Estate (Regulation and Development)
Act, 2016 (for short ‘Act, 2016°), whereby, a penalty at Rs. Two lakh ten
thousand was imposed for contravention of Section 10 of Act, 2016.

We are called upon to examine whether a real estate agent can be held liable for
penal consequences specifically imposed upon the promoter under the statue,
and/or, whether real estate agent can be penalised under Section 62 for violation
of the mandate of Section 11(2) of Act 2016.

The facts inter- se parties are not in dispute.

The promoter i.e., Oro Infra Developers LLP, launched a real estate project in
the name and style, “Oro Constella” in Sarojini Nagar, Lucknow, which was
duly registered with U.P. RERA bearing RERA Registration Number
UPRERAPRJ629194. For the purpose of sale and promotion the promoter
authorized the appellant/real estate agent to act as a channel partner / broker for
the said project. The appellant is registered under Section 9 of the Act, 2016
bearing registration no. UPRERAAGT10868. In pursuance of the authorization,



10.

11.

appellant published an independent marketing website exclusively for the
project at www.oroconstellalucknow.org.in.

The learned counsel of the appellant submits that appellant had duly mentioned,
displayed, and prominently highlighted the (i) UP RERA registration number
granted to the project, (i1) its own registration number as a real estate agent and
(i11) hyperlink of respondent’s website.

That on 03.04.2024, the appellant’s aforesaid marketing and promotional
website was undergoing a routine maintenance exercise, during which various
contents of the website, including text, graphics, and images, were in the process
of being updated and replaced. However, during an inspection carried out by the
respondent on the same day, and as evidenced by a screenshot taken by the
respondent, the hyperlink to the respondent’s website was not visible at that
time. It is submitted, however, that the other two details, as mentioned above,
continued to remain visible on the said date.

In view of non-compliance, of the mandate of Section11(2), a notice dated
04.04.2024 was issued by the respondent to the appellant for the violation of
Section 10 of the Act, 2016, calling upon the appellant to show cause as to why
penalty may not be imposed under Section 62. The appellant responded to the
notice by submitting its reply on 23.04.2024, thereafter, appellant was invited
for personal hearing.

It is noted in the impugned order that appellant had failed to disclose the
mandatory information pertaining to the project on its website. In response, the
appellant submitted before the learned Regulatory Authority that it has
consistently maintained and displayed the respondent’s website link. However,
on the said date, 1.e., 03.04.2024, the appellant's website was undergoing routine
maintenance, during which the hyperlink to the respondent’s website was
temporarily not visible. Upon receiving the notice, appellant promptly
deactivated the website and subsequently re-launched it. In the re-launched
version, appellant not only reinstated the hyperlink to the respondent’s website
but also, on its own accord, incorporated a QR code directing users to the
registration page of the project as hosted by the respondent.

The learned Regulatory authority having due regard to the submissions made
by the appellant, imposed penalty at Rs. Two lakh ten thousand under Section
62 of the Act,2016 for breach of the mandate of Section 10 of the Act, 2016.
Learned counsel for the appellant reiterates his earlier submissions, further,

contends that upon a plain reading of Section 11(2) of the Act, 2016, the said



provision is applicable only to the promoter of a real estate project and not to a
real estate agent. It is therefore submitted that penalty imposed by the learned
Regulatory Authority should have been imposed upon the promoter and not on
the agent for violation of Section 11(2).

12. It would be apposite in the first instance, to refer to certain provisions of the

Act, 2016 which are relevant in the facts of the present case.

Section 2 sub-clause (zKk) is extracted: -

"promoter" means,---

(i) a person who constructs or causes to be constructed an independent
building or a building consisting of apartments, or converts an existing
building or a part thereof into apartments, for the purpose of selling all or
some of the apartments to other persons and includes his assignees, or

(ii) a person who develops land into a project, whether or not the person also
constructs structures on any of the plots, for the purpose of selling to other
persons all or some of the plots in the said project, whether with or without
structures thereon,

13.  The appellant herein, would not fall within the definition of ‘promotor’ defined
under Section 2(zk), which includes, a person who constructs/ develops land
into a project, for the purpose of selling all or some of the apartments to other
persons and include his assignees. It is not in dispute that the promoter i.e., Oro
Infra Developers LLP, launched a real estate project in the name and style, “Oro

Constella” in Sarojini Nagar, Lucknow.

Section 2 sub-clause (zm) defines real estate agent which is extracted: -
(zm) "real estate agent" means----

any person, who negotiates or acts on behalf of one person in a
transaction of transfer of his plot, apartment or building, as the case
may be, in a real estate project, by way of sale, with another person
or transfer of plot, apartment or building, as the case may be, of any
other person to him and receives remuneration or fees or any other
charges for his services whether as a commission or otherwise and
includes a person who introduces, through any medium, prospective

buyers and sellers to each other for negotiation for sale or purchase



14.

of plot, apartment or building, as the case may be, and includes

property dealers, brokers, middlemen by whatever name called;

The appellant would fall within the definition of ‘real estate agent’ defined in
Section 2(zm), which includes any person who acts on behalf of the promoter.
In the present case, the appellant was working in the capacity of the promoter
and, in furtherance of such role, created and operated an independent website

for the purpose of promotion and sale of the project.

Section 9 is extracted:

15.

(1) No real estate agent shall facilitate the sale or purchase of or act on behalf
of any person to facilitate the sale or purchase of any plot, apartment or
building, as the case may be, in a real estate project or part of it, being the part
of the real estate project registered under section 3, being sold by the promoter

in any planning area, without obtaining registration under this section.

(2) oo
(3) oo

(5) Every real estate agent who is registered as per the provisions of this Act or
the rules and regulations made thereunder, shall be granted a registration
number by the Authority, which shall be quoted by the real estate agent in every
sale facilitated by him under this Act.

Every real estate agent, registered under the provisions of Act 2016, shall be
granted a registration number by the Regulatory Authority, which shall be
quoted by the real estate agent in every sale facilitated by him under the Act.

Section 10 is extracted: -

Every real estate agent registered under section 9 shall—

(a) not facilitate the sale or purchase of any plot, apartment or
building, as the case may be, in a real estate project or part of it,
being sold by the promoter in any planning area, which is not
registered with the Authority;

(b) maintain and preserve such books of account, records and
documents as may be prescribed;

(c) not involve himself in any unfair trade practices, namely:—

(i) the practice of making any statement, whether orally or in writing

or by visible representation which—



(A) falsely represents that the services are of a particular standard
or grade;

(B) represents that the promoter or himself has approval or
affiliation which such promoter or himself does not have;

(C) makes a false or misleading representation concerning the
services,

(ii) permitting the publication of any advertisement whether in any
newspaper or otherwise of services that are not intended to be
offered.

(d) facilitate the possession of all the information and documents, as
the allottee, is entitled to, at the time of booking of any plot,
apartment or building, as the case may be;

(e) discharge such other functions as may be prescribed.

16. Section 10 provides for functions of real estate agents, which inter alia,
mandates that the agent shall not facilitate the sale or purchase of any apartment
in the real estate project, being sold by the promotor, which is not registered
with the Regulatory Authority. The agent shall not involve himself in any unfair
trade practises or false misleading representation concerning services, which
include, permitting the publication of any advertisement whether in any

newspaper or otherwise of services that are not intended to be offered.

Section 11 pertains to the promoter alone.
The provision is extracted: -

(1) The promoter shall, upon receiving his Login ld and password
under clause (a) of sub-section (1) or under sub-section (2) of
section 5, as the case may be, create his web page on the website of
the Authority and enter all details of the proposed project as provided
under sub-section (2) of section 4, in all the fields as provided, for
public viewing, including--

(a) details of the registration granted by the Authority,

(b) quarterly up-to-date the list of number and types of apartments
or plots, as the case may be, booked;

(c) quarterly up-to-date the list of number of garages booked;

(d) quarterly up-to-date the list of approvals taken and the approvals

which are pending subsequent to commencement certificate;



(e) quarterly up-to-date status of the project, and

() such other information and documents as may be specified by the
regulations made by the Authority.

(2) The advertisement or prospectus issued or published by the
promoter shall mention prominently the website address of the
Authority, wherein all details of the registered project have been
entered and include the registration number obtained from the

Authority and such other matters incidental thereto.

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the

competent authority, as the case may be.

17.  Section 11 lays down the functions and duties of promoter and not of real estate
agent. Sub-section (2) mandates that the advertisement or prospectus issued and
published by the promoter shall mention prominently the website address of the
Authority and the detail of the registered project, including the registration
number obtained from the Authority. Sub-section (4) mandates that the
promotor shall be responsible for all the obligations, responsibilities and
functions under the provisions of the Act or the rules and regulations, made
thereunder. It is evident upon a plain reading of the provision that the aforesaid
functions and duties are expressly imposed upon the promoter and not on real
estate agent. Therefore, the imposition of a penalty on the real estate agent for
contravention of Section11(2) is not in accordance with the law. The principal

would be liable for acts/omissions of the agent.

Section 62 pertains to the penal consequence the agent would suffer for violation
of Section 9 and 10.

The provision is extracted: -



If any real estate agent fails to comply with or contravenes the
provisions of section 9 or section 10, he shall be liable to a penalty
of ten thousand rupees for every day during which such default
continues, which may cumulatively extend up to five per cent. of the
cost of plot, apartment or building, as the case may be, of the real
estate project, for which the sale or purchase has been facilitated as

determined by the Authority.

Section 62 confers powers to impose penalty on any real estate agent, who
contravenes Section 9 and 10 of Act 2016. In other words, for contravention of
the statutory mandate imposed under Section 9 and 10 by the real estate agent
would expose him to penal liability alone.

It is evident from the facts brought on record that appellant a registered real
estate agent, under Section 9 of the Act, 2016, and is not a promoter. The
promoter had duly authorized the appellant to act as a channel partner/broker
for the project, solely for the purposes of sale and promotion. Pursuant to
such authorization, appellant published an independent marketing website
exclusively for the project at www.oroconstellalucknow.org. On 03.04.2024,
the appellant’s website was undergoing routine maintenance, during which
the hyperlink of the respondent U.P. RERA was temporarily unavailable,
thereby, violating the mandate of Section 11(2) of Act 2016. The respondent
consequently imposed penalty upon the appellant. It is, however, significant
to note that for contravention of the statutory mandate imposed under Section
11(2) would expose the promotor alone and not the agent or third party for
penal consequences under Section 61. The Regulatory Authority committed
jurisdictional error proceeding against appellant/agent of the promoter for
violation of Section 11(2), for which promotor alone could have been
penalized for act/omission of the agent. The appellant having regard to the
mandate of Section 11(2) could not have been penalized under Section 62 of
Act 2016. Section 62 imposes penalty on real estate agent for violation of
the mandate under Section 9 and 10. The penal provisions has to be strictly
construed. The mandate of Section 11(2), imposed on the promoter, cannot
be read in Section 10(C)(i1) 1.e. publication of any advertisement of services
that are not intended to be offered. It is not the case of the respondent that
agent published advertisement of services which was not intended to be

offered by the agent. Section 11(2) pertains to not mentioning prominently



the website address of the Authority (UP RERA) for which promotor alone
can be penalised. The question is accordingly answered.
20. Having due regard to the facts and circumstances of the case. The appeal is
disposed of by passing the following orders:
(1)  The impugned order dated 30.05.2024, passed by the Regulatory
Authority is set aside and quashed.
(i) The Regulatory Authority is at liberty to procced against the
promotor for the violating the mandate of Section 11(2) of Act,2016,
after following due process of law, if so adviced.

(i11)) No order as to cost.

Dated: 25.08.2025
Irfan/Sanya ( Devindar Singh Chaudhary ) (Suneet Kumar)



