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1. Since all these appeals have been preferred against the composite

order dated 09.06.2023, passed by the Regulatory Authority,



2.1

2.2

therefore, they were heard together and are being disposed of by a
composite judgment. For the sake of convenience we take Appeal
No.621 of 2023 (Emaar MGF Land Limited Vs. Vinay Kumar

Agarwal and another) as lead case.

The facts of the case, as culled out from the memo of appeal of lead
case, are that the appellant is a real estate company incorporated
under the Companies Act, 1956 having its registered office at 306-
308, Squire One, C-2, District Centre, Saket, New Delhi-110017 and
Corporate Office at Emmar MGF Business Park, 2™ Floor Mehrauli
Gurgaon Road, Sikanderpur Chowk-Sector 28, Gurugram-122002
and having regional office at Emmar Gomti Greens, Sector-7, Gomti
Nagar Extension, Shaheed Path, Lucknow. The appellant is inter alia
engaged in the promotion, construction, development and sale of

integrated townships etc.

That the Appellant is developing an integrated township under the
name and style of "Gomti Greens" over a parcel of land admeasuring
226.37 acres (91.609 hectors) ("Total Project Land") situated in
Sector-7, Amar Shaheed Path, Lucknow Township"). 226001, Uttar
Pradesh ("Integrated Township™) 5.6. That on December 24, 2011, a
Development Agreement was executed between the Appellant and
the Lucknow Development Authority ("LDA") under which 60%
(sixty percent) of the Total Project Land was to be acquired by the
Appellant and the remaining 40% (forty percent) was to be acquired
by the LDA in accordance with the Land Acquisition Act, 1984 and
subsequently be transferred by LDA to the Appellant post the

completion of the land acquisition formalities.

That it is most pertinent to note that out of Total Project Land, there
were certain parcels of land that were/are either pending acquisition
by the LDA or pending consequent transfer of the acquired land by
LDA to the Appellant and also certain parcels of land which was to
be resumed by the State Government and handover to Lucknow
Development Authority were also to be handed over to the

Appellant.



2.3

That on June 19, 2021, the Respondents and the Appellant entered
into two Memorandum of Understandings ("MOU"), whereby the
Respondents expressed their willingness to purchase a total of 48
Residential Plots. That out of the 48 (forty-eight) Residential Plots,
46 (forty-six) were covered under one MOU ("MOU-I") and the
remaining 2 (two) Residential Plots were covered under the 2nd
MOU ("MOU-II"). The MOU also contained other terms and
conditions that governed the commercial relationship between the

parties.

2.4 That as per Clause 2.3(1) of MOU-I, it was clear that the said MOU

2.5

2.6

was only valid for a period of 8 months i.e. till February 2022 and

could further be extended by mutual agreement only till March 31,
2022 ("Long Stop Date-1"). That after March 31, 2022, the parties

mutually decided to enter into an extended Memorandum of

Understanding ("Extended MOU") vide which the time period for
the execution of MOU-I was extended till June 30, 2022 ("Long
Stop Date-11").

That vide the aforementioned MOU-I dated June 19, 2021, the
Respondents herein booked a unit bearing No. GGP-D-D06/32
admeasuring 200 Sq. Mtrs ("said Plot") in the project. The said
booking was done through a provisional allotment letter dated June
19, 2021 ("Provisional Allotment Letter") and the said Plot was
issued to the Respondents on payment of the booking amount of Rs.
2,00,000/- (Rupees two lakhs only) ("Booking Amount") which
stated that the provisional allotment letter was subject to fulfillment

of all the terms and conditions of the MOU-I dated June 19, 2021.

The Provisional Allotment Letter also stated that the allotment made
is liable to be cancelled at the option of any of the parties and
thereafter, the Respondents shall not have any subsisting right,
claim, or interest in relation to the said Plot and the Appellant shall
be free to deal with the said Plot in the manner it deems fit and
proper without any reference to the Respondents and/or anyone

claiming through under the Respondents.



2.7

Even till the Long Stop Date-II i.e., June 30, 2022, the acquisition
formalities with the LDA were not completed and since the unit as
mentioned above falls into khasra no. 229,228 and 227 gram
sarsawa and in a civil suit no. 2490/2019 Ved Prakash Vs. Emaar
MGF Gomti Greens, the Hon’ble civil court vide order dated
05.10.2019 issued a temporary injunction under order 39 Rule I and
IT CPC against the Appellant with the direction to maintain status
quo and the said suit was pending as on the expiry of the Long Stop
Date-I1, as the suit is still pending hence, the Land is not transferred
free from all encumbrances to the Appellant. Since the MOU had
expired as the result of efflux of time on June 30, 2022, the said
Plot/Unit allotted to the Respondents was cancelled vide
cancellation letter dated January 6, 2023 (Cancellation Letter") after
refunding the Booking Amount i.e. Rs. 2,00,000/- (Rupees two lakhs
only) along with an interest of 9% (nine percent) from the date of the
receipt of the Booking Amount till the date of refund i.e. December
31, 2022. It is most respectfully submitted that the said cancellation

was completely in terms of the MOU entered between the parties.

2.8 The respondents were allotted a total of 48 (forty-eight) units in terms

2.9

2.10

with the MOUS. However, the land covering 13 (thirteen) of the 48
(forty-eight) units was not cleared due to unforeseen circumstances
and the same had not been transferred to the Appellant free from all
encumbrances by the Long Stop Date II i.e. June 30, 2022.
Therefore, in accordance with clause 2.3(ii) of the MOU-I as well as
in accordance with the Provisional Allotment Letter, the allotment of
the above mentioned unit was cancelled by the Appellant vide
Cancellation Letter after having refunded the Booking Amount
along with interest of 9% (nine percent) which was duly accepted by

the Respondent.

The appellant with the bonafide intention had already transferred
36(Thirty six) units out of 48 total units booked within time and as
per the stipulated provisions of the MOUSs .

After accepting the refund amount of the Booking Amount along

with the 9% (nine percent) interest, the Respondents approached the



Hon'ble Regulatory Authority with unclean hands seeking setting
aside of the Cancellation Letter and restoration of the provisional
allotment of the said Plot and to seek hand over of the possession of
the same. The Respondent has also sought an interim relief of
restraining cancellation of the provisional 15 allotment and also

restraining the allotment of the said Plot to any other party.

2.12  After filing of the complaint, the respondent no 1 issued notices to

2.13

2.14

the Appellant and in the notice dated 17.04.2023 in which strangely
and shockingly it was written that the complaint was listed for final
hearing before the bench no 1 on 19.05.2023 and it was also directed
to appear himself or through its representative as per section 56 of
the Rera Act. It was worth to mention that there was no direction in
the notice to file before hand the written statement or any documents
from the side of the Appellant. This notice was in clear violation of
the Rule 33 of the Uttar Pradesh real estate (Regulation and
development) Rules 2016.

The Complaint was first listed before the Regulatory Authority on
May 19, 2023 and the arguments were heard for interim reliefs. The
Ld. Regulatory Authority vide order dated 19.05.2023 directed the
Appellant to file its reply by May 20, 2023 i.e. within 24 (twenty-
four) hours and directed the Respondent to upload the MOU while
reserving the orders. The learned counsel for the appellant stressed
that it is most pertinent to note that there were no directions
whatsoever for the Respondent to file any additional affidavit or

place on record any new facts.

In compliance of the order of the Ld. Regulatory Authority, the
Appellant uploaded its reply to the Complaint on May 20, 2023.A
True Copy of the Reply filed by the Appellant to the Complaint no.
LKO162/03/106588/2023 on May 20, 2023.

2.15 On June 4, 2023, the Respondent, without any direction given by the

Ld. Regulatory Authority, filed an Additional Affidavit, placing on
record the financial report of the Appellant which was allegedly
submitted to the SEBI and Bombay Stock Exchange, along with a
copy of land ownership and Current photographs.



2.16 Without hearing final arguments in the complaint, after reserving the

2.17

final order, and without giving the Appellant an opportunity to rebut
the Additional Affidavit and place the arguments on the merits of the
case, after taking the same into consideration unilaterally, the Ld.
Regulatory Authority, UPRERA Lucknow passed the final
impugned order on June 9, 2023 which was uploaded on July 4,
2023 (hereinafter referred to as the "Impugned Order") whereby the
Complaint filed by the Respondent was allowed without giving the
Appellant an opportunity to be heard or to rebut the Additional
Affidavit filed by the Respondent.

The Impugned Order has been passed after taking into consideration
the “Additional Affidavit” filed by the Respondent without granting
the Appellant the opportunity to rebut the same. Not only this, the
Ld. Regulatory Authority has erred in not even considering the
documents placed on record by the Respondent in its Additional
Affidavit and passed the Impugned Order only quoting the false
deposition done by the Respondent by the way of the Additional
Affidavit.

2.18 The Impugned Order has been passed without granting any

2.19

2.20

opportunity to the Appellant to rebut the Additional Affidavit and
therefore, the Impugned Order has been passed in grave violations of

the principles of natural justice.

In the present case, the Impugned Order has been passed taking into
consideration the alleged facts deposed by the Respondent by the
way of an Additional Affidavit filed after the order was reserved and
without granting the Appellant an opportunity to rebut its case.
Therefore, the Impugned Order is liable to be set aside as it gravely

violates the principle of natural justice i.e. audi alteram partem.

The respondent had made an interim prayer in its Complaint seeking
a direction from the Hon'ble Regulatory Authority restraining the
Appellant from cancelling the said Plot and allotting it to someone
else. When the matter was listed for the first time on May 19, 2023,
the parties only argued on interim relief after the Appellant was

directed to file a reply to the Complaint within 24 hours. Thereafter,



2.21

2.22

2.23

2.24

without hearing the parties on the main relief, the order dated May
19, 2023 was passed whereby the order was reserved without

hearing the parties on the final relief.

The allotment of the unit to the Respondent was done vide allotment
letter dated June 19, 2021 pursuant to a Memorandum of
Understanding ("MOU") entered between the parties. The
Respondent has mentioned the same in its Complaint dated
14.03.2023 but failed to place the MOU on record, thereby
misleading the Hon'ble Regulatory Authority since the rights and
obligations of the parties arise out of the MOU.

When the Appellant apprised the Hon'ble Regulatory Authority
regarding the existence of the MOU, it directed the Respondent to
file the MOU vide interim order dated May 19, 2023. Thereafter, the
Respondent filed an "Additional Affidavit" placing on record certain
documents but failed to upload/file the MOU on record, thereby
defying the directions of the Hon'ble Regulatory Authority and yet
again misleading the Court. The Hon'ble Apex Court in SJ.S.
Business Enterprises (P) Ltd. v. State of Bihar AIR 2004 SC 2421
and Prestige Lights Ltd. v. State Bank of India 2007 8 SCC 449 has
held that the general rule is that suppression of a material fact by a

litigant which disqualifies such litigant from obtaining any relief.

Vide interim order dated May 19, 2023, the Hon'ble Regulatory
Authority only directed the Appellant to upload its reply within a
span of 24 (twenty-four) hours and directed the respondent to upload
the MOU on the portal. That instead of complying with the
directions of the Hon'ble Regulatory Authority, the Respondent
uploaded an "Additional Affidavit" placing on record certain

documents along with making false depositions.

The respondent in its "Additional Affidavit” deposed that the
Appellant after obtaining the ownership of the land, malafide and
with ill intentions to reap more profits, cancelled the unit without
any prior communication or notice. Not only this, the Respondent

also annexed the land ownership record along with its "Additional

Affidavit".



2.25

2.26
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A bare perusal of the land ownership record placed on record by the
Respondent itself makes it crystal clear that the Appellant did not get
the land cleared free from all encumbrances till 30 June 2022 (Long
Stop Date-II), whereas the cancellation letter sent to the Respondent
was on January 6, 2023. Therefore, it is conspicuous from the
documents placed on record by the Respondent that when the
Appellant cancelled the unit provisionally allotted to the Respondent
in terms of the MOU, the Appellant did not have a clear title to the
land. That the Hon'ble Apex Court in S.P. Chengalvaraya Naidu
(Dead) by LRs. v. Jagannath (Dead) by LRS, (1994) 1 SCC 1 held

as follows:

“5. We have no hesitation to say that a person, whose
case is based on falsehood, has no right to approach
the court. He can be summarily thrown out at any

stage of the litigation."

Assuming but not admitting that the Appellant had a Clear title to
the land at the time when the said Plot was cancelled, the Appellant
was still within its rights to cancel the said Plot since the Plot
remained unresolved till the Long Stop Date-II i.e. June 30, 2023
since the Appellant had not received a clear title till that time and as
per the terms of the MOU, the Appellant had the right to cancel the
Unit allotted, refund the allotment money and the Respondent was
not entitled to any interest to the same. However, in good faith the
Appellant still refunded the allotment money with 9% (nine percent)
interest on December 31, 2022 and only cancelled the Unit on

January 6, 2023.

2.27 The Regulatory Authority also erred in not appreciating the fact that

2.28

the allotment money has already been refunded to the Respondent
and there was no protest against the same and the cancellation of the
cancellation letter vide order dated June 9, 2023 was blatantly

illegal, unfair and would cause financial loss to the Appellant.

The respondent purchased 48 plots which in no stretch of any

imagination will be used personally but the intention of the
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respondent from the very first date is to sell those plots developed by
the Appellant and thus in the present case both the developer and the
seller are different persons and hence both are jointly covered under

the term Promoter.

2.29 It is one of the main contentions of the Respondent that the Promoter

has to send timely notice to the Allottee before cancellation of the
allotment of the said Plot. The Respondent has relied on Clause
9.3(i11)) of the Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018 (Agreement
for Sale Rules"). It is most pertinent to note that the aforesaid rules
pertain to a prescribed form for the Agreement to Sale in the State of
Uttar Pradesh and every agreement for sale in U.P has to be
mandatorily in the format prescribed in Agreement for Sale Rules
and Clause 9.3(ii1) referred by the Respondent is only one of the

clauses.

2.30 That the Hon'ble Authority erred in not considering the fact that there

2.31

1s no agreement to sale between the parties and there is merely an
MOU signed between the Respondent and the Appellant which was
also a contingent MOU after which the parties, on fulfillment of
certain conditions in a prescribed time period, were expected to enter
in a Plot Buyers Agreement in the future. Therefore, Clause 9.3 is
enumerated in the form given in the aforementioned rules and it does
not apply to the Appellant. Therefore, there is no requirement for the
Appellant to send a notice of termination or cancellation of the
provisional allotment. Be that as it may, the unit allotted to the
Respondent was cancelled in accordance with the terms and

conditions of the MOU.

Since the Appellant could not get the clearance of 13 (thirteen) out
of the 48 (forty-eight) units proposed to be allotted to the
Complaints by the Long Stop Date-II i.e. June 30, 2022, it acted in
complete accordance with the MOU with Clause 2.3 (i) of the MOU
and on December 31, 2022 refunded the money paid by the
Respondents for the above mentioned unit. That not only did the

Appellant act in accordance with the Agreement but it also refunded



2.32

2.33

2.34
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the said amount along with interest as a gesture of goodwill to the

Complaints.

The Regulatory Authority while passing the Impugned Order
completely overlooked the terms of the MOU on the basis of which
the provisional allotment letter was signed by the Respondent. That
the Respondents had entered into the MOUS after due deliberation
of the terms enumerated therein. The terms of the MOU are crystal
clear with respect to the right of the Appellant to cancel the
allotment of the Units provisionally allotted. The Appellant had
given a disclosure statement in Schedule III of the MOU stating that
Certain parcels of the Residential Plots as detailed under Schedule 1
of the MoU agreed to be purchased by the respondent no. 2 are
pending acquisition by the Lucknow Development Authority in
accordance with the Land Acquisition Act, 1894 (1984 Act") and
subsequent transfer (by the LDA) to the Company post the

completion of the said land acquisition formalities."

The Respondent has heavily relied upon Section 11(5) of RERA Act,
2016 wherein it has been stated that the promoter may cancel the

allotment only in terms of the agreement to sale.

It 1s most pertinent to note that there is no agreement to sale that has
been executed between the Respondent and the Appellant and only a
contingent MOU which expires on the Long Stop Date -1I i.e. June
30, 2022 has been entered between the parties. That even as per
Clause 2.4 of the MOU, only upon the completion of the actions
detailed under Clause 2.3 of the MOU, on or prior to the Long Stop
Date, the Company shall proceed with initiation of further
documentation i.e. Plot Buyer's Agreement and further sale through
execution and registration of the Conveyance Deed in the favour of
the Respondent. A bare perusal of Clause 2.3 and Clause 2.4 of the
MOU extracted above makes it crystal clear that the MOU can in no
manner be construed as an agreement to sale and therefore, Clause

11(5) of RERA Act, 2016 is not applicable in the present matter.
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2.35 The Ld. Regulatory Authority completely overlooked the fact that the

2.36

Respondents by seeking a setting aside of the Cancellation Letter
and demanding possession of the said unit amounts to enforcement
of a contract which was contingent on the happening of an uncertain
event. Since the said clearance could not take place for said unit, the
Respondents cannot compel the performance of the MOU qua the
said unit especially when the amounts paid in lieu thereof have been

refunded.

The respondent no.2 before entering into the MOU were made aware
of the issues of the land on which the said Plot had to be
constructed and the subsequent allotment was a conditional
allotment which was contingent on the land being cleared by the
Appellant. Therefore, the cancellation of the said plot is done in
accordance with the terms and conditions of the MOU.
Consequently, the Cancellation Letter is not bad in law and is not

liable to be set aside.

2.37 That, the order dated June 9, 2023 of the Ld. Regulatory Authority,

2.38

(1)

(i)

UPRERA Lucknow is perverse, suffers from patent illegality,
irrational and contrary to the material available on record and

provisions of the RERA Act, 2016.

The appellant is preferring the present appeal against the impugned
order dated 09.06.2023 on the following amongst other grounds :

The present impugned order has been passed without applying its
judicious mind, and without considering the force majeure
Conditions and in gross violation of the section 18 of the Act and

also Rule 15 of the Rera Rules.

The Respondents were allotted a total of 48 (forty-eight) units in
terms with the MOUS. However, the land covering 13 (thirteen) of
the 48 (forty-eight) units was not cleared by the LDA and the same
had not been transferred to the Appellant by the Long Stop Date 11
1.e. June 30, 2022. Therefore, in accordance with clause 2.3(11) of
the Extended MOUs as well as in accordance with the Provisional
Allotment Letter, the allotment of the 13 (thirteen) units, including

the said Plot was cancelled by the Appellant vide Cancellation



(iii)

(iv)

(V)
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Letter after having refunded the Booking Amount along with
interest of 9% (nine percent) which was duly accepted by the
Respondent.

After accepting the refund amount of the Booking Amount along
with the 9% (nine percent) interest, the Respondents approached the
Hon'ble Regulatory Authority with unclean hands seeking setting
aside of the Cancellation Letter and restoration of the provisional
allotment of the said Plot and to seek hand over of the possession of
the same. The Respondent has also sought an interim relief of
restraining cancellation of the provisional allotment and also

restraining the allotment of the said Plot to any other party.

After the filing of the complaint, the respondent no 1 issued notices
to the Appellant and in the notice dated 17.04.2023 in which
strangely and shockingly it was written that the complaint was
listed for final hearing before the bench no 1 on 19.05.2023 and it
was also directed to appear through the himself or through its
representative as per section 56 of the Rera Act . That it was worth
to mention that there was no direction in the notice to file before
hand the written statement or any documents from the side of the
Appellant. That this notice was in clear violation of the Rule 33 of
the Uttar Pradesh real estate ( Regulation and development) Rules
2016.

The respondent no 2 in gross violation of the interim order dated
19.05.2023 did not uploaded the MOU but strangely Uploaded a 56
page Additional Affidavit under the name of Written Arguments on
7.06.2023 which contain the alleged allegation that the Appellant
had the clear title of land on which the cancelled units were
located.That it was very strange once the order was reserved than
how come the Regulatory authority under which provision accepts a
new documents which was not on record at the time on before
19.05.2023 when the order was reserved ? And without giving any
opportunity to the Appellant to provide Rebuttal in the shape of
rejoinder, relied on the averments contained in the Additional

affidavit and passed the final impugned order on the basis of the



(vi)

(vii)

(viii)

(ix)
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Additional Affidavit .That the present Action of the respondent no 2
is clearly in violation of the present Rule and also in violation of the

Law of Natural Justice.

The Complaint was first listed before the Regulatory Authority on
May 19, 2023 and the arguments were heard for interim reliefs.
That vide order dated May 19, 2023, the Ld. Regulatory Authority
directed the Appellant to file their reply by May 20, 2023 i.e. within
24 (twenty-four) hours, directed the Respondent to upload the
MOU and reserved the orders. That It is most pertinent to note that
there were no directions whatsoever for the Respondent to file any

additional affidavit or place on record any new facts.

On June 7, 2023, the Respondent, without any direction given by
the Ld. Regulatory Authority, filed an Additional Affidavit, placing
on record the financial report of the Appellant which was allegedly
submitted to the SEBI and Bombay Stock Exchange, along with a
copy of land ownership and Current photographs. It is most
pertinent to note that as per the copy of the land ownership as
annexed by the Respondent himself with the Additional Affidavit,
the land was only allotted to the Appellant on January 18, 2023
whereas the unit allotted to the Respondent was cancelled on

January 6, 2023.

Without hearing final arguments in the complaint, after reserving
the final order, and without giving the Appellant an opportunity to
rebut the Additional Affidavit and place the arguments on the
merits of the case ,after taking the same into consideration
unilaterally, the Ld. Regulatory Authority, UPRERA Lucknow
passed the final impugned order on June 9, 2023 which was
uploaded on July 4, 2023 (hereinafter referred to as the "Impugned
Order") whereby the Complaint filed by the Respondent was
allowed without giving the Appellant an opportunity to be heard or
to rebut the Additional Affidavit filed by the Respondent.

In India, the principles of Natural Justice are firmly grounded in
Article 14 of the Constitution of India, with the introduction of

concept of substantive and procedural due process in Article 21, all
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that fairness which is included in the principles of natural justice
can be read into Article. 21. The violation of principles of natural
justice results in arbitrariness; therefore, violation of natural justice
is a violation of Equality clause of Art. 14 of the Indian
Constitution. That Art. 14 guarantee a right of hearing to the person
adversely affected by an order. In Delhi Transport Corporation v.
DTC Mazdoor Union, SC held that “the audi alteram partem rule, in
essence, enforce the equality clause in Article 14 and it is
applicable not only to quasi-judicial bodies but also to
administrative order adversely affecting the party in question unless
the rule has been excluded by the Act in question.” Similarly in
Maneka Gandhi v. Union of India Hon’ble Supreme Court opined
that Art 14 is an authority for the proposition that the principles of
natural justice are an integral part of the guarantee of equality
assured by Art. 14 and order depriving a person of his civil right
passed without affording him an opportunity of being heard suffers

from the vice of violation of natural justice.

The Impugned Order is ex facie illegal and at odds with the
principles of natural justice of audi alteram partem. That the
present Complaint was first listed on May 19, 2023 when the
arguments on the interim relief were heard by Ld. Regulatory
Authority. That vide interim order dated May 19, 2023, the
Appellant was directed to file its reply within a period of 24
(twenty-four) hours and in compliance with the same, the Appellant
filed its reply on May 20, 2023. Thereafter, the Respondent,
without any direction by the Ld. Regulatory Authority, filed an
"Additional Affidavit" on June 7, 2023 and the Regulatory
Authority passed the Impugned Order taking into consideration the
Additional Affidavit filed by the Respondent without providing the

Appellant any opportunity whatsoever to rebut the same.

The Impugned Order has been passed after taking into
consideration the "Additional Affidavit filed by the Respondent
without granting the Appellant the opportunity to rebut the same.
Not only this, the Ld. Regulatory Authority has erred in not even

considering the documents placed on record by the Respondent in
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its Additional Affidavit and passed the Impugned Order only
quoting the false deposition done by the Respondent by the way of
the Additional Affidavit.

Impugned Order has been passed without granting any opportunity
to the Appellant to rebut the Additional Affidavit and therefore, the
Impugned Order has been passed in grave violations of the

principles of natural justice.

The Respondent had made an interim prayer in its Complaint
seeking a direction from the Hon'ble Regulatory Authority
restraining the Appellant from cancelling the said Plot and allotting
it to someone else. That when the matter was listed for the first time
on May 19, 2023, the parties only argued on interim relief after the
Appellant was directed to file a reply to the Complaint within 24
hours. Thereafter, without hearing the parties on the main relief, the
order dated May 19, 2023 was passed whereby the order was

reserved without hearing the parties on the final relief.

(xiv) As per Section 38(2) of the RERA Act, 2016, the Regulatory

(xv)

(xv1)

Authority, RERA is guided by the principles of natural justice and
therefore, has the obligation to grant both the parties in a Complaint
an opportunity of fair hearing. In the present matter, neither the
parties were heard on interim relief nor was any opportunity given
to the Appellant to rebut the Additional Affidavit filed by the
Respondent after the orders were reserved. Therefore, the Impugned
Order is bad in law and is liable to be set aside on this ground

alone.

The present dispute is not covered under Rera Act as the respondent
is not an Alottee but he is a Promoter according to the definition of

promoter given in Section 2ZK of the Rera Act.

The Explanation is at times appended to a section to explain the
meaning of words contained in the section. That It becomes a part
and parcel of the enactment. The meaning to be given to an
'Explanation' must depend upon its terms, and "no theory of its
purpose can be entertained unless it is to be inferred from the

language used"." That the explanation provides that the seller and
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the developer are different persons and hence both shall be deemed

to be a promoter.
The appellant has prayed for the following reliefs :

For setting aside the impugned order dated June 9, 2023 passed by
the UP RERA at Lucknow in complaint case no.
LKO162/03/106588/2023 and also restore the cancellation of Unit
bearing No. GGP-D- D06/32 admeasuring 200 Sq. Mtrs.

Objections to the grounds of appeal have been filed by the

respondents.

It has been submitted by the respondents that the appellant has
twisted the facts of the case and have alleged that the Presiding
Officer of UP RERA has reserved the order only after conducting a
single hearing on 19.05.2023 and that principles of natural justice
as well as the rules of the regulatory authority have been violated.
Subsequent to the complaint filed on 14.03.2023, a notice was
issued by the Legal and Complaint Cell of UPRERA on 17.04.2023
duly signed by the Secretary to both the parties. The format of the
notice drafted by the legal and complaint cell is uniform and all
notices issued in complaints are similar and no discrimination was
meted out in issuing the notice to M/s EMAAR INDIA LTD.
Notice as well as the grievance of the complainant including the
complaint data are uploaded on the website and is visible to the
builder as well as the complainant and is part of public domain.
Notice was issued for the date of hearing to be held on 19.05.2024
for which sufficient time of around 28 days were granted for both
the parties to prepare their brief. Detailed arguments were heard by
the Presiding Officer after which directions for filing written
arguments by the appellant were issued. The respondents in this
appeal, who were the complainants in the RERA complaint were
directed to file MOU and the order were reserved. The appellant in
the instant appeal filed their written statement along with copies of
MOU’s. The Hon’ble Bench on the date of hearing i.e. 19.05.2024
had directed the complainants in the complaint to file the MOU’s
which was filed by the respondents. The appellant in the instant
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appeal has filed relevant provisions of the MOU’s but have
concealed Clause 5 of the MOU’s which clearly states that :

TERMINATION:

This MOU may be terminated only by mutual agreement
between the parties.

The above clause bars the appellant to terminate the agreement
unilaterally without the mutual consent of both the parties. It is
ironical that the appellant is invoking the principles of natural
justice and accusing the Authority of ignoring the opportunity to
file the rebuttal of submissions made by respondent no.1 whereas
the conduct of the appellant in cancelling the unit unilaterally and

arbitrarily lacks the legal sanctity.

Even after the long stop date having expired the appellant in the
instant case did not send any notice or communication to the
respondent no.1 and suddenly on 31.12.2022 deposited the booking
amount along with interest through RTGS into the account of the
respondents without informing the respondents and without stating

any rcason.

As an afterthought a week later of depositing the amount, a
cancellation letter dated 06.01.2023 was issued informing that the
unit has been cancelled. It is noteworthy to mention here that the
respondent no.1 has unlawfully and illegally cancelled the allotment
of the unit without any sufficient cause. It is further submitted that
the appellant had not sent any demand notice nor any notice before
sending the illegal cancellation notice. It is an established principle
of law that for cancellation of the allotment, the promoter has to
send timely notice to the allottee and if the allottee fails to perform
his part of the contract then the promoter can terminate the
allotment. The procedure regarding cancellation of the allotment
has been prescribed under Clause 9.3 (iii) The Uttar Pradesh Real
Estate (Regulation and Development)(Agreement for Sale/Lease)
Rules, notified on 17.10.2018. From the above clause it is crystal
clear that the cancellation notice sent by the respondent is illegal

because no intimation was ever provided by the respondent before
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cancelling the unit of the complainant. The above mentioned
actions of the respondent have consequently breached the rights of
the complainant under section 19 of the Act, 2016. The complainant
is entitled to have the information regarding the stag wise time
schedule regarding the completion of the project which the
respondent has failed to provide on account of above mentioned

reasons.

Section 11(5) of Act, 2016 also provides the remedy to allottee to
approach the Authority against illegal cancellation of the promoter.
From the above mentioned facts it clearly transpires that in the most
illegal manner the unit was cancelled without any just and proper

reason, amounting to fraud and criminal breach of trust.

The impugned order dated 09.06.2023 is a speaking order in which
issues based on submissions and objections recorded by both the
parties have been analyzed in detail. On the basis of data provided
by both the parties and available to the authority, issues have been

framed, analyzed and logical interpretation have been arrived at.

The judgment dated 30™ September, 2022 passed in writ C No.2071
of 2022, which was filed by the appellant before the Hon’ble High
Court, clearly illustrates that the appellant despite of being full
knowledge of their false and illegal claims have chosen to cancel
the allotment illegally after concealing the important facts of the
case. Finding no reason to rebut the merit of the case the appellant
has chosen to hide behind the principles of natural justice and

mislead the authorities as well as this Hon’ble Court.

Respondents further submitted that there is no illegality and
perversity in the impugned order dated 09.06.2023 of learned
Authority, which has been passed in consonance with the
provisions contained in the Act, 2016 and hence the appeal
preferred by the appellant has no merit, which deserves to be

rejected with costs.
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Heard Sri Anurag Singh and Sri Sanjeev Saraswat, learned counsel
for the appellant and Sri Vinay Kumar Lakhani, learned counsel for

the respondent.

Sri Anurag Singh, learned counsel for the appellant challenges the
impugned order primarily on the ground that Regulatory Authority
on 09.06.2023 passed the impugned order without hearing the
counsel for the respective parties and taking into note that the written
Statement has not been filed by the respondent/appellant herein,
directed the complainant to upload MOU on the portal and the
appellant was to upload the written statement by 20.05.2023. The
appellant uploaded the written statement along with MOU, though it
was to be uploaded by the respondent on 20.05.2023.

The respondent filed additional affidavit on 04.06.2023 without
serving the copy of the same to the appellant, wherein certain
information/documents were uploaded on the website of SEBI relating
to the ownership of the disputed land and the Regulatory Authority in
the impugned order dated 09.06.2023 framed 3 issues;

(a) Whether on account of arbitration clause in agreement, this
authority has no jurisdiction to hear the matter?
(b) Whether the complainant falls in the category of allottee? and

(c) Whether the cancellation of the unit was valid or not?

While examining the issue No.3, regarding cancellation of unit the
Regulatory Authority took note of the additional affidavit and
additional documents placed on record by the respondent by filing
supplementary Affidavit dated 04.06.2023, decided the issue against
the respondent/appellant.

Learned counsel for the applicant vehemently submitted that the entire
scheme of the Act & Rules 2016 rests on the principle of natural
justice. The Complaint/Appeal is required to be decided by Regulatory
Authority as well as this Tribunal within 60 days from its receipt and
in order to avoid the complexity of procedural law, it is provided in the
Act 2016 that the provisions of CPC will not apply in the proceedings
initiated before the Authority or Tribunal. Further submission of

learned counsel for the appellant is that if any party after conclusion of
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the proceedings and before the pronouncement of the judgment, files
any additional affidavit/document, then that should be with an
application for seeking permission and after accepting the request and
allowing the application only the same is to be taken on record and
opportunity to rebut the same is also required to be given to other side.
The documents placed on record by the respondent caused serious
prejudice to the appellant, whereby it has been tried to establish that
disputed land is in possession of appellant, whereas it is not correct as
though the disputed land is owned by the appellant but possession is
not with the appellant and action is to be taken by the Lucknow

Development Authority for securing possession.

The piece of land, which was to be given to the respondent, could not
be provided by the Lucknow Development Authority. Therefore, as per
provisions of the MOU dated 09.06.2021 read with MOU dated
01.04.2022, the time expired on 20.06.2022, hence decision was taken
to cancel the unit and refund the deposited amount along with interest

through RTGS into the account of the respondent.

Learned counsel for the appellant submitted that appellant filed Writ C
No. 2071 of 2022 (EMAAR Vs- State of U.P. Department of Housing
and Urban Planning Development) before the Hon’ble High Court
seeking relief specially against Lucknow Development Authority, to
resolve all the land related issues, expeditiously, conclude the process
of acquisition in accordance with the Integrated Township Policy, 2014
of Government of U.P. and handover and make available the remaining
land for the project in a timely and orderly manner to the petitioner
Company and allow the petitioner Company to continue with the
development of the Project in the interest of justice and in the interest
of allottees and for the overall development of Project as per the
Integrated Township Policy of State of Uttar Pradesh. The Hon’ble
High Court vide judgment and order dated 30.09.2022 gave liberty to
the appellant to approach the concerned authorities for resolution of
any dispute in terms of the provisions contained in the Development

Agreement.
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Further submission of the learned counsel for the appellant is that
opportunity to rebut the additional affidavit and clarify the stand as
well as raising objections was absolutely necessary and by not
providing opportunity to file reply/response against the additional
document, is the grave injustice to the appellant and they have been
directed to provide possession of a land, of which till date appellant is

struggling for possession.

Learned counsel for the appellant in support of his submission placed
reliance on the Judgement of Supreme Court in Civil Appeal No.
8129, 8130 and 8131 of 2022 dated 05.04.2023 (Madhyamam
Broadcasting Limited versus Union of India and ors.), wherein vide
para 59, while relying upon earlier judgment in Commander Amit
Kumar Sharma Vs. Union of India 2022 SCC 1570, it was reiterated
that the elementary principle of law is that all material which is relied
upon by either party in the course of judicial proceeding must be
disclosed. This rule ensures that the aggrieved party can exercise his
legal rights to effectively challenge an order and if any adjudication of
issue is proceeded on the basis of un-shared material and the same is
being relied, will certainly result in grave prejudice to the affected
party. A one-sided submission of material which forms the subject
matter of adjudication to the exclusion of the other party causes a

serious violation of natural justice.

Learned counsel for the appellant also relied upon the judgement of
Delhi High Court in GP Capt. Atul Jain Vs. NCLAT and others,
wherein vide para 12 it has been observed that, “in so far as a direction
to exchange the written submissions between the parties is concerned,
we do not find any merit in the contention of the appellant. It is a
matter of practice in all courts and Tribunals as also a facet of
principles of natural justice that when any party to a lis filed any
pleadings/affidavit/document before a court or a Tribunal, a copy is
required to be given to the other side, as no document etc. can be relied
upon by Court without giving opportunity to the other side to
effectively deal with the said document. The only exception to such
course of action could be where privilege 1s claimed before a court, in

accordance with the procedure laid down to do so, looking at the



14.

15.

16.

24

confidential nature of the documents/files or even where no privilege is
claimed but the document is highly confidential in nature and can only
be shared with the Court and the information cannot be disclosed to the
other party, e.g. a report by the Police or Investigating Agency during

the pendency of any investigation™.

Learned counsel for the appellant at the last submitted that since
document relied by the respondent before the Regulatory Authority has
caused prejudice to the appellant and he has been deprived of response/
the stand and submission on the issues, therefore, in the interest of
justice impugned order deserves to be set aside and matter may be

remanded back to the Regulatory Authority.

Sri Vinay Kumar Lakhani, learned counsel for the respondent
vehemently opposed the submission of the learned counsel for the
appellant and submitted that by placing reliance on the additional
affidavit dated 04.06.2023 of the respondent no prejudice has been
caused and no principle of natural justice has been violated by the
Regulatory Authority. The grievance of the appellant is misplaced that
the principle of natural justice was not adhered to and there were
procedural lapses in the decision making by the Authority. Ample
opportunity was granted and on the basis of evidence, conclusion was

arrived at and the order was passed.

Learned counsel for the respondent in support of his submission on the
issue of principle of natural justice placed reliance on the judgment in
Civil Appeal No. 3498 of 2020 State of U.P. Vs. Sudhir Kumar
Singh and others, Karnataka State Road Transport Corporation
and another Vs. S.G. Kotturappa and another (2005) 3 SCC 409, in
Punjab National Bank and others Vs Manjeet Singh and another
[(2006) 8 SCC 647), in Civil Appeal No.s 4458-4459 of 2015 in the
matter of M/s Dharmpal Satyapal Ltd. Vs. Deputy Commissioner
of Central Excise, Gauhati and ors and in the matter of Rama Kant
Maurya Vs Union of India, the opinion of Central Administrative
Tribunal-Lucknow vide its order passed on 29" February, 2024 and

vehemently submitted that all the appeals deserves to be dismissed as
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despite opportunity no objection had been filed by the appellant and the
record submitted by the respondent is of appellant only.

We have examined the pleadings, records and submissions of learned
counsel for the parties as well as portal of U.P. RERA. The proceedings
dated 19.05.2023 reveals that after noting down the presence of learned
counsels for the parties and observing that written statement has not
been filed by the respondent, the complainants were directed to upload
MOU on the portal and the appellant/promoter was directed to upload
the written statement by 20.05.2023 and after hearing the parties, the

order was reserved.

As per submissions of the learned counsel for the appellant written
statement along with MOU between the parties on 09.06.2021 and
01.04.2023 was uploaded on 20.05.2023. It appears that respondent has
not uploaded MOU as per the directions of the Regulatory Authority
dated 19.05.2023, but subsequently filed an additional affidavit on
04.06.2023 without even serving the copy of Additional Affidavit along
with statement submitted to SEBI by the appellant in Bombay Stock
Exchange as well as record of the land in question with photographs as
in Annexure No.l, with the submission that the appellant in a most
illegal manner cancelled the unit without any proper ground and
therefore respondent is liable to restore the wrongful cancellation of the

allotment of the respondent units.

During the course of hearing a query was made from Sri Vinay Kumar
Lakhani, learned counsel for the respondent whether copy of additional
affidavit before uploading the same on the portal of UPRERA was
served to the appellant. Learned counsel for the appellant admitted that
copy of the same was not served on the appellant before uploading on
the portal of U.P. RERA or even thereafter but the same was available
on the Portal of RERA.

Learned counsel for the respondent was further asked as to what date
was fixed by the Regulatory Authority after filing additional affidavit
by the complainant/respondent. Learned counsel for the respondent
fairly admitted that after uploading the additional affidavit on
04.06.2023, no date was fixed, in fact only hearing took place on
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19.05.2023 and respondent received the order dated 09.06.2023 after
uploading of the same on the portal of U.P. RERA on 04.07.2023.

As per submission of learned counsel for the appellant, the written
statement was uploaded on 20.05.2023 after sending the soft copy of
the same to the respondent in pursuance to the order of the Regulatory
Authority dated 19.05.2023. The appellant also placed on record the
copies of MOUs dated 09.06.2021 and 01.04.2022, whereas the same
was required to be placed on record by the complainant/respondent.
The respondent without seeking any permission uploaded additional
affidavit on 04.06.2023, even without serving copy of the same to the
promoter/appellant. The contents of the supplementary affidavit were
taken into account by the Regulatory Authority while deciding the
complaints of the respondents by a composite order dated 09.06.2023.
Thus, the appellants were denied opportunity of rebuttal and meeting
out the allegations and averments of the additional/supplementary

affidavit filed on 04.06.2023 hence, caused prejudice to the appellants.

The Hon’ble Supreme Court in Civil Appeal No. 8129, 8130 & 8131 of
2022 (Madhyamam Broadcasting Limited Vs. Union of India & Ors.)
examined the issue of principle of natural justice to be followed &
observed by the Authorities/Judicial forums. The relevant paras 56 and

59 of the said Judgment are being quoted as follows:

“56. The principle of natural justice ensure that justice is not
only done but is seen to be done as well. A reasoned order is
one of the fundamental requirements of fair administration. It
holds utmost significance in ensuring fairness, scholars and
courts now term it as the third principle of natural justice. The
rule of a seasoned order serves five important purposes.
Firstly, it ensures transparency and accountability. It places a
check on arbitrary exercise of power. Lord Denning observed
that a giving reasons “lies a whole difference between a
judicial decision and an arbitrary one”. Justice Bhagwati
observed in Meneka Gandhi (supra) that the rule is “designed
to secure the rule of law and the court should not be too ready

to eschew it in its application to a given case”. Secondly, non-
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reasoned orders have the practical effect of placing the
decision out of the purview of judicial review. A non-reasoned
order limits the power of the courts to exercise judicial review
because the scope of judicial review is not limited to the final
finding on law or facts but extends to the reasons to arrive at
the finding. A limitation on the right to appeal necessarily
means that the scope of judicial review is restricted. Thirdly,
articulation of reasons aids in arriving at a just decision by
minimalizing concerns of arbitrary state action. It introduces
clarity of thought and eschews irrelevant and extraneous
considerations. Fourthly, it enhances the legitimacy of the
institution because decisions will appear to be fair. There is a
higher probability that the finding through a reasoned order is
just. Fifthly, reasoned order are in furtherance of the right to
information and the constitutional goal of open government.
Secrecy broods partiality, corruption and other vices that are

antithetical to a governance model that is premised on the rule

of law.

59. This form of adjudication perpetuates a culture of secrecy
and opaqueness, and places the judgment beyond the reach of
challenge. The affected party would be unable to “contradict
errors, identify omissions, challenge the -credibility of
informants or refute false allegations.” The right to seek
Jjudicial review which has not been read into Articles 14 and
21 is restricted. A corresponding effect of the sealed cover
procedure is a non-reasoned order. In Commander Amit
Kumar Sharma V.Union India, one of us (DY Chandrachud,J )
speaking for the court commented on the procedural
infirmities which the procedure of sealed cover perpetuates.”
“27. ...... One-sided submission of material which forms

the subject matter of adjudication to the exclusion of the
other party causes a serious violation of natural justice.

»

23.  On examination, we found that the judgement relied by the learned
counsel for the respondent did not help in any manner as it is

established from the preceding paragraphs that
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additional/supplementary affidavit along with documents was filed
without serving copy of the same to the appellants and Regulatory
Authority, while deciding the issue, placed reliance on the said
additional/supplementary affidavit filed on 04.06.2023 without
fixing any date for hearing on the new documents placed on record

after reserving the order/judgment on the complaints on 19.05.2023.

23.1 In our considered view placing reliance by the Regulatory Authority
on the additional affidavit along with documents, which was filed on
04.06.2023 without seeking permission of the Regulatory Authority
and serving the same upon the promoter/appellant caused serious
prejudice to the appellants as the appellants have been deprived of
opportunity to reply and clarifying their stand. In all fairness it was
incumbent upon the Regulatory Authority to direct the complainants
to supply/serve the copy of the same to the promoter/appellant and
ask them to file any objection/response of the same and fresh date
was required to be fixed for hearing in the light of the additional
documents placed on record by the complainants on 04.06.2023 or
else the said additional/supplementary affidavit filed by the
respondent on 04.06.2023 ought to have been taken into

consideration by making specific note for the same.

23.2 As the order impugned dated 09.06.2023 has been passed in
violation of principles of natural justice, hence while allowing the
appeals, we set aside the same and remand the matter back to the
Regulatory Authority. Both the parties are represented through
respective counsels, hence they are directed to appear before the
concerned Bench of the Regulatory Authority on the date fixed by
the Bench. Further the respondent is permitted to file reply of the
written statement of the respondent filed on 20.05.2023. Similarly,
the appellant will file objection/reply to the additional/supplementary
affidavit filed on 04.06.2023.

23.3 The Registrar of this Tribunal is directed to send copy of this order to
the Secretary, U.P. RERA to be placed before the Concerned Bench
for fixing the date.

Dated: 19.04.2024
Shukla/Tanveer (Sanjai Khare) (D.K. Arora)



