BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

Appeal No.D40S OF 2022

Ratan Buildtech Pvt.Ltd. @ ........ Appellant.

Y.D.Sharma L Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Ms.Mahima Pahwa, learned counsel for appellant and Sri Shobhit
Mohan Shukla, Advocate, assisted by Sri Ankit Kumar Dixit, learned

counsel for respondent.

Order on Application for Condonation of delay

2. Heard learned counsel for parties on application for condonation of delay
in filing the appeal. The application is not opposed by learned counsel for
respondent. Accordingly, application for condonation of delay is allowed

and the delay in filing the appeal is hereby condoned.

Order on Appeal

3. The appellant promoter by the present appeal is assailing the order dated
15.03.2022, passed by the Executing Authority imposing at Rs.7,49,595/-
in exercise of its powers under Section 63 of Real Estate (Regulation and
Development) Act, 2016 (for short Act, 2016) for non-compliance of the
direction contained in the judgment and order dated 16.02.2021, passed
by the learned Regulatory Authority.

4. The short question that arises is whether the executing authority was
justified in imposing penalty upon the appellant/judgment debtor in

exercise of its powers under Section 63 of Act 2016.



The respondent/allottee had instituted complaint before the learned
Regulatory Authority seeking possession of the Unit. The complaint
came to be allowed vide judgment and order dated 16.02.2021, wherein,
it was directed that the possession of the Unit would be handed over by
the appellant by 30.06.2021. The appellant/judgment debtor had informed
the Regulatory Authority that since 90 percent of the project is
completed, therefore, promoter would be in a position to hand over the

Unit by 30.06.2021.

Admittedly, the undertaking was not complied as an application came to
be filed by the promoter in July, 2021 seeking completion certificate
which was duly accorded by the competent authority on 16.09.2022. 1t is
thereafter the offer of possession of the Unit came to be made on
22.09.2022. It is submitted that the possession of the Unit was handed
over to the allottee in August, 2023.

In this backdrop, it is relevant to note that after passing of the impugned
order on 16.02.2021, the offer of possession came to be made belated on
22.09.2022, before that no effort whatsoever was made by the
appellant/judgment debtor to comply its undertaking. Section-63
mandates that in the event the promoter fails to comply any order or
direction, penalty can be imposed to the extent of five percent of the cost
of the project. It is not in dispute that the cost of the Unit is at
Rs.37,51,081/-. Accordingly, for the delay until 15.02.2022 i.e. for 231
days @ Rs.3,245/- per day, penalty was computed at Rs.7,49,595/-.

Learned counsel for appellant submits that it was due to covid pandemic

that the undertaking could not be complied.

Be that as it may, on specific query, learned counsel for appellant fairly
admits that the judgment and order dated 16.02.2021, has not been
challenged, accordingly, the order has attained finality inter se parties and
cannot be reopened in execution proceedings. It is not the case of the
appellant/judgment debtor that the circumstances were such that the
judgment and order dated 16.02.2021 could not have been complied with
despite best effort.



10.

11.

12.

Learned counsel for appellant/judgment debtor failed to point out any
illegality or perversity in the impugned order dated 15.03.2022.

Accordingly, appeal being devoid of merit is dismissed.

The Registry to remit the amount deposited in compliance of Section
43(5) of Act, 2016 to the U.P.RERA and the balance amount of the
penalty will be deposited by the appellant before the U.P.RERA within
45 days from the date of uploading of this order on the portal, failing
which it will be open for U.P.RERA to recover the amount in accordance

with law.

Cost at Rs.25,000/- imposed on the appellant promoter will be deposited
in compliance of order dated 19.02.2025 before U.P.REAT within ten

days from date.

Dated : 17.03.2025

Irfan

(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)



