
  
 

BENCH NO. 1  
 

 THE U.P. REAL ESTATE APPELLATE TRIBUNAL 

AT 

LUCKNOW 
 

Appeal No. 889 of 2021 

Himanshu Chaturvedi    ………....................  Appellant. 

Versus 

Gaursons Realtech Private Limited    …….……       ………….Respondent. 

With 

Appeal No. 890 of 2021 

Toshi Chaturvedi     ………....................  Appellant. 

Versus 

Gaursons Realtech Private Limited     ………………….Respondent. 

And  

Appeal No. 891 of 2021 

Ruchi  Chaturvedi     ………....................  Appellant. 

Versus 

Gaursons Realtech Private Limited     ………………….Respondent. 

 
Hon’ble Mr. Justice  (Dr.) D.K. Arora, Chairman 
Hon’ble Mr. Sanjay Khare, Judicial Member 
 

1. The above mentioned three appeals have been preferred under Section 44 of 

the Real Estate (Regulation and Development) Act, 2016 (‘Act 2016’) against 

composite orders dated 22.09.2021,  passed by the U.P. Real Estate Regulatory 

Authority, Regional Office, Gautam Budh Nagar (‘Regulatory Authority’) in  

the following complaints:- 

S. 
No. 

Complaint No. Name of 
Complaint 

Respondent 

(a) NCR144/01/69011/2021 Himanshu 
Chaturvedi 

Gaursons Realtech 
Private Limited    

(b) NCR144/01/68979/2021 Ruchi Chatruvedi Gaursons Realtech 
Private Limited    

(c) NCR144/01/68971/2021 Toshi Chatruvedi Gaursons Realtech 
Private Limited    
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2. Complaints of Himanshu Chaturevedi and Ruchi Chaturvedi have been decided 

by one composite order dated 22.09.2021 and the complaint of  

Toshi Chaturvedi has been decided by a separate order of the same date i.e. 

22.09.2021, but since the sum and substance & directions in all the above 

mentioned three complaints are almost same, therefore, on the joint request of 

learned counsel for the parties, all the three appeals were heard together and are 

being disposed of by a composite order/judgment.  For the sake of convenience, 

we take Appeal No. 889/2021 (Himanshu Chaturvedi Vs.Gaursons Realtech 

Private Limited) as leading case. 

3. The facts of the leading case as culled out from the memo of appeal are that:- 

3.1  On l5-10-2013, the appellant had booked Unit Flat No. S-8150 residential 

apartment in the Group Housing Project “16th Park View” situated at 

Township Gaur Yamuna City, Sect-l9, Jaypee Sports City East' YEIDA' 

Dist. Gautam Budh Nagar. 

3.2  The appellant had deposited an amount of Rs. 3,6l,433/- as booking 

amount for the booked unit'. Thereafter on 12.04.2014, the Allotment 

Letter was issued by the respondent in favor of the appellant'. The Basic 

cost of the unit was Rs.35,06,000/- as mentioned at page No.2 of 

Allotment Letter and the appellant had paid a total amount of                                

Rs 21,41,157/-. Since the unit was booked by the appellant under the 

construction linked plan hence all payments were made by the appellant 

according to the construction linked plan. 

3.3 The appellant has paid his all dues within time but due to delay in 

construction, the project is still not complete and now the appellant is only 

liable to pay final installment at the time of completion of project.  

3.4 As per terms of allotment letter mentioned at page no. 2 of allotment letter, 

it was agreed by the respondent that the possession will be offered within 

42 months from the date of booking i.e. 15.10.2013 as mentioned in 

demand letter. It is, therefore, clear that the respondent is bound to 

complete construction within 42 months from the date of booking i.e. 

15.10.2013 and accordingly the stipulated time period of 42 months has 

to be completed on 14.04.2017. 
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3.5 As per the agreement the respondent had promised appellant to complete 

construction by 14.04.2017 but respondent failed to complete 

construction within stipulated time period. However, in-spite of 

inordinate delays at the end of respondent, with malafide intention, the 

respondent sent final reminder cum cancellation against the allotted unit 

i.e. S-18150.  

3.6 The construction of the unit and other amenities is still incomplete and 

respondent has not yet obtained O.C./C.C. to offer possession of the unit. 

The respondent is at default and has breached the trust of appellant by 

not completing construction of the project within stipulated time period 

of allotment letter. 

3.7 The appellant has paid approx.  6l%  amount of Basic Cost of the booked 

unit, but in-spite of this without completing  the construction the 

respondent has issued demand notice dated 23.09.2020 and thereafter 

issued cancellation letter of same date.  

3.8 The project is delayed by more than 4 years and lots of amenities of the 

project have still not been completed by the respondent in the project, 

which is required to be fulfilled as per section 14(3) of the Act of 2016, 

therefore, the appellant no longer wishes to continue with the project and 

requested respondent to refund his deposited amount and being aggrieved 

by default of the respondent' the appellant filed complaint before 

Regulatory Authority as Complaint No. NCR l44/01/69011/2021 seeking 

relief of refund along with delay interest.  The said complaint was 

disposed of by the Regulatory Authority, vide order dated 22.09.2021, 

with the following directions:-- 

(a) In this matter, claim for refund of the paid amount is rejected. 

(b) The complainants are advised to consider the possession of their                        

unit (s).  In such a situation, the possession to the complainants 

be given by 31.12.2021 and after taking due stamp fee registry 

of the units be ensured according to rules.   

(c) Respondent to ensure to pay delay interest @ MCLR+1% for the 

period from 25.12.2017 to 24.07.2021 to the complainants. It is 

also clarified that the amount of interest will be adjusted against 
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final payment and if the amount of interest is more than payable 

amount, then the same will be returned/refunded to the 

complainants as per rules. Keeping  in view force majeure due to 

Covid-19, the interest for delay in the scheme for the period from 

25.02.2020 to 25.09.2020 will not be taken into account. 

Likewise, the interest will also not be counted for the said force 

majeure period on overdue amount, if any, against the 

complainant (s).  

(d)  After commencement of RERA Act 2016, in pursuance to 

Section 2 (za) (i), the promoter has to repay the same rate of 

interest to the allottee which he has charged from the allottees. 

Hence, complainants will also have to pay interest @ MCRL+1% 

on delayed payment. If the complainants have been charged 

interest more than that for the delayed payments, then the interest 

for the delay period will be also be refunded at the same rate by 

the promoter.  

(e) If the respondent do not comply with this order, then the 

complainant will have the right to get it implemented through 

RERA. 

4. The respondent denied all the averments made in the appeal, filed by the 

appellant under Section 44 of the Act, 2016 against order dated 22.09.2021, 

passed by Regulatory Authority in the Complaint No. 144/01/69011/2021.  The 

respondent further submitted that: 

4.1 The Appellant is the allottee of, "Unit/Flat No. S-18150, 17th  Floor, Block 

S" (hereinafter referred to as the "Unit") booked on 15.10.2013 in Group 

Housing Project "16th Park Avenue" situated at Township Gaur Yamuna 

City, Sector-19, Jaypee Sports City East, YEIDA, Distt. Gautam Budh 

Nagar-Uttar Pradesh (hereinafter referred to as “the Project") being 

developed by the Respondent.   

4.2 Pursuant to the said booking an Allotment Letter dated 12.04.2014 was 

signed and executed between the Appellant and the Respondent 

(hereinafter referred to as the "Allotment Letter"). 
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4.3 In terms of the said Allotment Letter the basic cost of the Unit is Rs. 

35,06,000/- (Rupees Thirty-Five Lakhs and Six Thousand only) plus 

applicable taxes. The Appellant had opted for a Construction Link Payment 

Plan, as per which the Appellant was required to make payments in 

instalments in accordance with the floor wise completion of the tower. The 

details of the timelines and the amount to be paid by the Appellant were 

duly annexed as "Annexure - Payment Plan" of 

the Allotment Letter. 

4.4  The timeline for the completion of construction of the project was specified 

in the Allotment Letter in the following manner: "The construction is likely 

to be completed within 42 months from the date of booking/sanction of 

plans, whichever is later + one quarter i.e. three months fit-out period."  

4.5 Even though the timeline for construction was specified in the Allotment 

Letter, certain exceptions were clearly made in the form of occurrence of 

the any force majeure event which was specified in the following manner: 

"Force Majeure Clause:- means any event or combination of events 

or combination of events or circumstances beyond the control of the 

Company which cannot (a) by the exercise of reasonable diligence, or 

(b) despite the adoption of reasonable precaution and/or alternate 

measures, be prevented, or caused to be prevented, and which 

adversely affects the Company's ability to perform obligations under 

this Application, which shall include but not limited to: 

(a)  Acts of God i.e. fire, drought, flood, earthquake,   

epidemics, natural disasters. 

(b) Explosions or accidents, air crashes and shipwrecks, 

acts of terrorism. 

(c) Strikes or lock outs, industrial dispute. 

(d)  Non-availability of cement, steel or other construction 

material due to strikes of manufacturers, suppliers, 

transporters or other intermediaries or due to any 

reason whatsoever. 

(e)  War and hostilities of war, riots, bandh, act of terrorism 

or civil commotion. 
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(f) The promulgation of or amendment in any law, rules or 

regulations or the issue of injunction, court order or 

direction from any governmental authority that 

prevents or restricts the party/company from complying 

with any or all the terms and conditions as agreed in 

this Allotment; or any legislation, order or rule or 

regulation made or issued by the Govt. or any other 

authority (ies) refuses, delays, withholds, denies the 

grant of necessary approvals for the Said 

Township/Said Project or if any matter, issues relating 

to such approvals, permissions, notices, notification by 

the competent authority (ies) become   subject of any 

suit/writ before  a competent court; or for any reason 

whatsoever.” 

4.6  On 26.01.2021 the Appellant had registered the Complaint (bearing no. 

NCR 144/01/69011/2021) before the Regulatory Authority under Section 

31 of the Act alleging delay in handing over the possession of the Unit and 

seeking relief of refund u/s 18 and delay interest as per Section 2(za) of the 

Act. 

4.7 During the course of proceedings before the Hon'ble RERA Authority, the 

Respondent had clarified before the Hon'ble RERA Authority that the delay 

in handing over of the possession of the Unit, as alleged by the Appellant, 

was due to the circumstances beyond the control of the Respondent and that 

such events clearly fell into the category of the Force Majeure events as 

specified and agreed by the Allotment Letter. 

4.8  The Respondent had clearly showcased that the National Green Tribunal 

and the Environment Pollution (Prevention & Control) Authority for the 

National Capital Region, on several occasions, had issued orders and 

directions banning the construction activities in Uttar Pradesh, Haryana and 

NCT Delhi. As and when the directions to ban the construction activities 

were issued, the Respondent was left with no choice but to abide by the 

same and as a result, the construction activities in the Project had to be 

stopped and had to be held in abeyance. Copies of the various orders and 

directions issued by the National Green Tribunal and the Environment 

Pollution (Prevention & Control) Authority for National Capital Region. 
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4.9  Such ban and temporary suspension of construction activities had been a 

continuous challenge, which the Respondent had to face during the course 

of the Project. Each time the construction activities were kept on hold, the 

flow of the work got disrupted and the Respondent not only had to rearrange 

the labour, material, machinery and other resources but also had to deploy 

additional resources and bear additional cost in order to make up for the 

lost time.  

4.10  While the ban on construction activities itself had caused a significant 

delay in the execution of the Project work, the Respondent was further 

posed with another challenge in the form of the outbreak of the corona 

virus. The Covid-19, being one of the most hazardous health emergencies 

of recent times, had pushed the global economy into deep contraction. The 

real estate sector was one of the worst hit sectors in the business world and 

the Respondent had to face extreme challenges in maintaining the progress 

of work at the Project site. The spread of the corona virus coupled with the 

travel restrictions, reduction in manpower, disruption in supply chain and 

the consequent  government-imposed lockdown had hampered the progress 

of the Project .  

4.11 The period of first wave of the Covid-19 pandemic from  25.03.2020 to 

25.09.2020 and the period of second wave from 15.03.2021 to 15.06.2021 

had officially been recognized as the 'Zero Period' by the RERA 

Authorities. 

4.12  Even though the official "Zero Period" had been recognized by the RERA 

Authorities, resuming the continuing the construction work during the 

Covid  era had also been a critical factor in the delay at the work site. There 

are several restrictions with respect to the strength of labour that can be 

gathered for the work at site and in addition the Respondent had to take care 

of several precautionary and preventive measures to ensure the safety of its 

staff and labour and to prevent the outbreak of the corona virus.  

4.13  Resuming the construction work after such long disruptions is always 

difficult for any developer. Further, the Respondent had been constantly 

updating the Appellant about the progress of the project and had been 

making the Appellant aware of the prevailing situations affecting the 

Project work.  
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4.14  The Respondent had constantly been bogged down by the aforesaid events, 

which were beyond the control of the Respondent and despite all possible 

efforts of the Respondent the progress of the Project had slowed down since 

it was beyond the control of the Respondent and accordingly the same fall 

under the aforementioned Force Majeure events of the Allotment Letter and 

the provisions of the Allotment Letter clearly states that no claim by way 

of damage, compensation shall lie against the Respondent in case of  delay 

in handing over of the possession on account of reasons beyond the control 

of the Respondent. 

4.15  Even though the Respondent had bonafidely accepted the delay in handing 

over the possession the Appellant had malafidely concealed the factum of 

causing prolonged delay in making the payment of the instalments payable 

towards the Unit as per the timelines specified in the Allotment Letter.  

4.16  Timely payment of the instalments by honouring the demands raised by 

the Respondent (as per Construction Linked Payment Plan) was the main 

essence of the Allotment Letter. In this respect the Clause 8 of the 

Allotment Letter specifically stipulates as follows: 

 
"8) That the schedule of instalments as opted in the application 

form/mentioned in the allotment letter shall be final and binding over the 

allottees" 

 
Further, Clause 10 of the Allotment Letter also specifies as follows: 
 
"10) That the schedule of payment/instalment is duly explained to the 

intending allottee(s) and is also mentioned herein the allotment letter. The 

payment on time shall be the responsibility of the intending allottee(s), any 

separate demand letter for the instalment falling due is not required to be 

sent by the company and that shall not be claimed as a right by the intending 

allottee(s) or duty/obligations towards the company. 

4.17 Despite such a clear understanding qua the timely payments of installments 

as stipulated in the Allotment Letter, the appellant delayed the payments 

towards demands raised by the Respondent for the 5th, 6th, 7th, 8th and 9th 

installments and the final payments for possession, despite repeated 

reminders and requests by the respondent. 

4.18 Clause 17 of the Allotment Letter specifies as follows: 
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"17) That the construction of the project is likely to be completed as early as 

possible, the following can affect to that, regular and timely payments by the 

allottee(s), availability of building material etc., any dispute with the contractor, 

change of laws by Government/local authorities/any court order/force majeure 

circumstances etc. No claim by way of damage, compensation shall lie against 

the company in case of delay in handing over the possession on account of the 

aforesaid reasons or any other reasons beyond the control of the company." 

4.19 Appellant was always aware that the timely possession of the Unit was 

subject to the regular and timely payment of instalments payable by the 

Appellant in terms of the Allotment Letter and it was also abundantly made 

clear that the Respondent was not liable to pay any compensation on 

account delay in completion of the Unit due to reasons beyond the control 

of the Respondent. 

4.20 Despite facing the aforesaid force majeure events and regardless of the fact 

that the Appellant had been irregular in making payments towards the said 

Unit, which had evidently stalled the construction at the Project site, the 

Respondent had tried to put in its best to complete the construction at the 

Project site. However, without keeping in consideration aforesaid 

circumstances, the Appellant malafidely filed the Complaint before the Ld. 

Adjudicating Authority Gautam Buddh Nagar, U.P. on 26.01.2021 seeking 

refund of the amount deposited by the Appellant along with delay interest 

penalty. 

4.21  Despite dealing with the legal hassles pursuant to the Complaint, the 

Respondent consistently continues its endeavors to complete the Project 

and applied for the Completion/Occupancy Certification of the Project 

before the Yamuna Expressway Industrial Development Authority 

("YEIDA") on 28.04.2021. In compliance with the regulatory 

requirements, the Respondent had also submitted the other desired 

documents including the Fire NoC, Lift NoC, Structural Vetting and 

Electrical NoC to YEIDA latest by 24.04.2021. Thereafter the Respondent 

issued the offer for possession letter dated 27.05.2021 to the Appellant, 

requesting the Appellant to complete all the requisite formalities so that the 

Respondent could proceed with the final finishing of the Unit and also 

informing the Appellant to clear all the pending dues. The Appellant was 

also informed that the Respondent had already applied for 
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occupation/completion certificate and in terms of the Uttar Pradesh RERA 

office order dated 16.09.2019 had been granted the deemed approval. It was 

finally on 25.01.2022, when the Appellant obtained the OC/CC. 

4.22  Even when the said offer for possession was made to the Appellant on 

27.05.2021, the Appellant did not clear his pending dues and did not 

approach the Respondent for completing formalities for taking over of the 

physical possession on payment of the pending dues and for executing the 

sub-lease deed. 

4.23  The said Complaint was disposed of vide the Impugned Order dated 

22.09.2021, wherein the Regulatory Authority had directed the Respondent 

to inter alia hand over the possession of the Unit to the Appellant by 

31.12.2021 along with payment of delayed possession penalty @ 

MCLR+1%  from 25.12.2017 till 24.07.2021 (wherein a period of 90 days 

and the time period starting from 25.03.2020 till 25.09.2020 were held to 

be exempted on account of force majeure). 

4.24 The respondent in compliance of the directions of the Regulatory Authority 

in terms of the Impugned Order has transferred a sum of Rs 4,91,885/- as 

the delay possession penalty calculated @ MCLR+1% from 25.12.2017 to  

24.07.2021 to the appellant’s account and has also verbally/telephonically 

informed the appellant to visit the respondent’s office to complete the 

formalities for taking the physical possession.  However, the Appellant 

instead of approaching the Respondent for taking the physical possession 

of the residential Unit, in compliance of the Impugned Order, has filed the 

present Appeal. 

4.25  The present Appeal deserves to be dismissed because the order dated 

22.09.2021 passed by the Ld. Adjudicating Authority, had been passed after 

duly appreciating the arguments advanced and documents relied upon by 

both the parties.  

4.26  Appellant has deliberately and malafidely concealed the factum of causing 

prolonged delay in making the payment of the instalments payable towards 

the Unit as per the timelines specified in the Allotment Letter and 

dishonoring the various demand letters and reminder letters seeking 

payment raised by the Respondent. Since the handing over of the 
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possession of the allotted unit was subject to timely payment of the dues by 

the Appellant as per the mutually agreed payment schedule and it was due 

to the various delays/defaults committed by the Appellant in making the 

timely payments coupled with the occurrence of the force majeure events, 

the construction schedule was disrupted and the same led to delay in 

completion of the unit booked by the Appellant. However, the Appellant 

has cleverly not disclosed the said position where the delay in completion 

of its Unit is also attributable to delays/defaults in making payments 

towards the booked Unit by the Appellant himself. 

5. The appellant has filed reply to the objections of the respondent denying the 

averments made by the respondent in the objection and reiterating the 

averments made by the appellant in the memo of appeal.  The appellant further 

submitted that: 

5.1 The respondent himself admitted that c.c./o.c. was applied on 28.0 4.2021 

after approx. 3 year from the completion timeline i.e. 14-04-2017 and 

thereafter on 27.05.2021 the respondent has issued offer possession which 

is illegal as issued without obtaining the C.C./O.C. The project was not 

completed within time according to CLP and thus the promoter was not 

entitled to demand more money without completion of the construction 

stage. 

 5.2 According to judgment and order dated 22.09.2021, it is clear that the 

Regulatory Authority has directed to offer possession after obtaining 

OC/CC but the respondent had issued offer possession without obtaining 

OC/CC. The intention of allotment has been defeated and thus the appellant 

filed a complaint for seeking refund along with interest but the Learned  

Authority has overlooked the relief and passed an order which is beyond 

the relief.   

5.3 The Hon'ble apex court in "Pioneer Urban Land and Infrastructure PS 

Govindan Raghwanandors" civil appeal no. 12238 of 2018 has held that 

a builder cannot seek to bind the buyer with one sided contractual terms of 

the agreement. Further it was held that if the builder cannot offer possession 

within the time stipulated in the agreement and within reasonable time 

thereafter, the buyer cannot be compelled to take possession. Furthermore, 

Kolkata west International city Pvt Ltd. vs Devashish Rudra "Civil 
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Appeal no 3182 of 2019 the Hon'ble Apex court has held that it would be 

unreasonable to require a buyer to wait indefinitely for the possession of 

unit. A period of two year is a reasonable period beyond which the buyer is 

entitled for refund.   

5.4 Furthermore, section 18 of the Act of 2016, itself provides that if the 

promoter failed to offer possession within the stipulated time period than 

he will be liable to pay to the allottee. However, in the present case the 

respondent has failed to offer possession within the stipulated time period 

and thus in light of section 18 of the Act of 2016 the appellant is legally 

entitle for seek refund along with delay interest. 

5.5 However, it is principle of law that every court of law is bound to grant 

relief as sought by the complainant/plaintiff in his plaint, the court cannot 

pass any order which does not sought by the complainant/plaintiff in his 

complaint/plaint. The Hon'ble NCDRC in Appeal No. 1702 of 2016 

"Shalabh Nigam Vs Orris Infrastructure Pvt. Ltd” decided on 6th May 

2019 has clearly held the buyer is entitled for refund in case the possession 

is delayed by more than one year. 

5.6 Further in "Kolkata west International city Pvt Ltd. vs Devashish 

Rudra "Civil Appeal no 3182 of 2019 the Hon'ble Apex court has held 

that it would be unreasonable to require a buyer to wait indefinitely for the 

possession of unit. A period of two year is a reasonable period beyond 

which the buyer is entitled for refund. 

5.7 In view of the facts and circumstances, it is clear that the judgment and 

order dated 22.09.2021 passed by learned Regulatory Authority needs to be 

set aside with direction to the respondent for refund the entire deposited 

amount along with delay interest in favour of the appellant.   

  

6. Heard Sri Saurabh Mishra, learned counsel for the appellant and Sri Samrat 

Vaish, learned counsel for the respondent.  

7. The instant appeal has been filed challenging the order of the Regulatory 

Authority dated 22.09.2021, whereby Regulatory Authority rejected the 

complaint/ claim of the appellant with respect to refund of the amount deposited 

with the respondent on the ground of project being delayed for approximately 
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four years and lots of amenities of the project were not complete which the 

respondent was required to fulfill as per Section 14 (3) of the Act 2016.   

7.1 Submission of the learned counsel for the appellant is that as per admitted 

position as culled out from the objections of the respondent filed before 

Regulatory Authority on the complaint of the appellant is that the appellant 

booked a unit in the project of respondent on 20.09.2013.  As per allotment 

letter dated 13.04.2014, proposed date of possession was 42 months from the 

date of booking/sanction plan, whichever is later plus three months of fit out 

period. As per averments of the respondent before Regulatory Authority, 

respondent’s plan was sanctioned on 25.03.2014 hence 42 months period 

comes to 24.03.2017 and if the three months fit out period is added, though not 

required to be added, since the said period is for the purpose of fit out of 

possession meaning thereby during this period the internal work was to be 

completed by the respondent, the offer of possession was to be given by the 

respondent on 27.06.2020 (pg 187-reply of respondent) whereas OC/CC was 

obtained by the respondent on 29.06.2021.  

7.2 The appellant on account of delay of approximately four years and incomplete 

amenities in the project, approached Regulatory Authority by means of 

complaint on 25.01.2021 seeking refund. 

7.3  The complaint of the appellant was examined by framing three questions i.e. 

(i) whether on account of force majeure event, the project of the respondent is 

delayed, if yes, then its effects (ii) whether offer of possession can be given 

without receipt of OC/OC or on the basis of deemed completion and (iii) 

whether the amount deposited by the complainant can be directed to be 

refunded. 

7.4 The issue No.(i) was partially decided in favour of respondent by taking 

various hurdles in the progress of the project, by granting benefit of 90 days 

and also the benefits of 06 months from 25.03.2020 to 25.09.2020 on account 

of Covid-19 pandemic. The issue No. (ii) has also been decided in favour of 

respondent with the observation that the offer of possession could be given to 

the complainant on the basis of deemed OC after 05.09.2020 and while 

examining issue No. (iii) with respect to refund of amount deposited by the 

complainant, the Regulatory Authority by placing reliance on the provisions 

of Section 18 (1) read with Section 32 of the Act 2016 and the judgment of 
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Hon’ble Bombay High Court Writ No. 2737/2017 “Neelkamal Realtors 

Suburban Pvt. Ltd. & Ors Vs. UoI” and the issue of molding reliefs along 

with judgment of Hon’ble Supreme Court in Civil Appeal No. 940/2017 

“Bikram Chatterjee & Ors Vs. UoI & Ors”, Civil Appeal No. 43/2019 

“Pioneer Urban Land and Infrastructure Ltd. & Ors Vs. UoI & Ors”,  

judgment dated 11.01.2021 “Erio Grace Realtech Pvt. Ltd. Vs. Abhishek 

Khanna etc”  and Civil Appeal No. 6649-50/2018 “Supertech Ltd. Vs Rajni 

Goel”, rejected the claim of the appellant and advised appellant to the effect 

that if the appellant want to take possession of the unit then respondent will 

provide possession of unit by 31.12.2021 after taking necessary stamp fee and 

execution of the conveyance deed.  Further the appellant will be entitled for 

interest on account of delay from 25.12.2017 to 05.09.2020 @ MCLR+1% 

excluding interest for the period from 25.03.2020 to 25.09.2020.  

7.5 Learned counsel for the appellant, in order to  assail the order submitted that 

section 18 (1) of the Act 2016 gives unqualified rights to an allottee, in case 

promoter fails to offer possession in terms of agreement to seek refund or stay 

with the project.  If an allottee wishes to withdraw from the project, then he is 

entitled for refund of the entire amount along with interest as prescribed and 

compensation as well.  

7.6 Learned counsel for the appellant in support of his submissions, placed reliance 

on the judgment of Hon’ble Supreme Court in Civil Appeal No. (s) 6745-6749 

of 2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State 

of UP & Ors. Etc wherein vide para 25 Hon’ble Supreme Court is pleased to 

observe that:- 

“if the promoter fails to give the possession of 

apartment/plot/building within the time stipulated under the 

terms of the agreement regardless of unforeseen events or stay 

orders of the Court/Tribunal, which is in either way not 

attributable to the allottee/home buyer, the promoter is under 

an obligation to refund the amount on demand with interest at 

the rate prescribed by the State Government including 

compensation in the manner provided under the Act with the 

proviso that if the allottee does not wish to withdraw from the 
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project, he shall be entitled for interest for the period of delay 

till handing over possession at the rate prescribed”. 

7.7 Learned counsel for the appellant further submitted that while rejecting the 

claim of the appellant at the time of examining issue No. (iii) the Regulatory 

Authority has misread the provisions of Section 18 (1) of the Act while 

clubbing the provisions of Section 32 & 34 of the Act. He further submitted 

that said provisions empowers authority to facilitate real sector and to protect 

the interests of an allottee, real estate agent etc. but while examining the 

complaint, the administrative functions cannot be clubbed and the complaint of 

an allottee is required to be examined on the facts and circumstances of the said 

case. Similarly the reliance of the Regulatory Authority with respect to molding 

relief is concerned, while relying the judgment of Neelkamal (supra), is also 

misconceived as the relief is normally molded by the Courts/Tribunals when 

the reliefs on account of passage of time cannot be granted but here the interest 

of the respondent is only watched while totally ignoring the statutory provision 

of the Section 18 (1) of the Act 2016. The other judgments also does not apply 

in the instant case, especially in view of the judgment of “Newtech 

Promoters” (supra).  Hence the order of the Regulatory Authority deserves to 

be set aside, the appeal and the complaint of the allottee is also required to be 

allowed.  

8.  Learned counsel for the respondent while opposing appeal and its grounds 

submitted that the appellant was defaulter in making payment. The offer of 

possession was given invoking the deeming clause as on applying for OC/CC 

on 04.06.2020, when no objection was received from the competent authority, 

offer of possession was given on 27.06.2020. There is no illegality or perversity 

in the impugned order of the Regulatory Authority and it is always open for the 

appellant to take possession after clearing the dues in pursuance to the option 

given in the order of the Regulatory Authority.   

8.1 On query, learned counsel for the respondent informed that OC/CC of the 

project in question has been received on 26.09.2021.  On further query as to 

whether in the offer of possession, the respondent mentioned about applying to 

the competent authority with the requisite ‘No Objection Certificates’ (NOCs) 

as well as non-receipt of OC/CC from the competent authority in the prescribed 

period. Further, whether the allottee/appellant in particular was ever informed 
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regarding invoking the deeming clause of the OC/CC, while offering the 

possession. Learned counsel for the respondent, after examining the pleadings 

on record, failed to point out any document/letter/order wherein the respondent, 

while giving offer of possession, mentioned about invoking deeming clause of 

OC/CC.  

8.2 Learned counsel for the respondent only submitted that letter of possession 

dated 27.05.2021 has been brought on record (page 179 of the objections of the 

respondent) wherein it has been mentioned that the desired site work has been 

completed and thereafter the respondent applied for part occupation certificate 

of the Project "l6th Park View" on 25.11.2019 to YEIDA. Subsequently, the 

company had submitted the required documents i.e. Fire NOC, Lift NOC, 

Structural Vetting and Electrical NOC to YIEDA latest by 04.06.2020.  

9. We have examined the submissions of the learned counsels for the parties. As 

per allotment letter dated 13.04.2014, the respondent was to give possession of 

the booked unit to the appellant by 24.03.2017 and by adding three months 

period for fit out it comes to 24.06.2017.  It is admitted position that the 

respondent applied for part completion of occupancy certificate of the project 

in question on 25.11.2019 to YIEDA and subsequently had also submitted other 

desired documents i.e. Fire NOC, Lift NOC, Structural Vetting and Electrical 

NOC to YIEDA by 04.06.2020 and the offer of possession is dated 27.06.2020. 

In our considered view, the respondent could not have invoked deeming clause 

as they themselves have submitted documents (04 NOCs) before the competent 

authority for the purpose of issuance of partial completion/occupancy 

certificate on 04.06.2020 while offering possession vide letter dated 

27.06.2020.  

10. The provision of Section 18 (1) of the Act 2016 gives unqualified right to an 

allottee to seek refund, if the promoter fails to offer possession within the time 

prescribed in the allotment letter/agreement. The Hon’ble Supreme Court, 

while dealing with the provisions of Section 18 of the Act, 2016, in the case of 

M/s Imperia Structures Ltd. Vs. Anil Patni and Anrs, Civil Appeal Nos. 

3581-3590 of 2020, decided on 02.11.2020, vide para 23, was pleased to 

observe that the right so given to the allottee is unqualified and if availed, the 

money deposited by the allottee has to be refunded with interest at such rate as 

may be prescribed and the proviso of Section 18 (1) of the Act 2016 
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contemplates a situation where the allottee does not intend to withdraw from 

the Project, in that case he is entitled to and must be paid interest for every 

month of delay till the handing over of the possession.  It is upto the allottee to 

proceed either under Section 18 (1) or under proviso to Section 18 (1). 

11. The Hon’ble Supreme Court in Civil Appeal No. (s) 6745-6749 of 2021 titled 

as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State of UP & Ors. 

Etc. has gone one step ahead by observing that if the promoter fails to give the 

possession of apartment/plot/building within the time stipulated under the 

terms of the agreement regardless of unforeseen events or stay orders of the 

Court/Tribunal, which is in either way not attributable to the allottee/home 

buyer, the promoter is under an obligation to refund the amount on demand 

with interest at the rate prescribed by the State Government including 

compensation in the manner provided under the Act. 

12. In view of the aforesaid analysis, we are of the considered opinion that the order 

of the Regulatory Authority rejecting the claim of the appellant for refund is 

not sustainable, the same is set aside.  

13. All the three appeals are allowed.  

14. The respondent is directed to refund the entire amount deposited by the 

appellant along with the rate of interest indicated in the impugned order till the 

payment/refund.  

15. The issue of relaxation with respect to 90 days period has not been challenged 

before us by the appellant, therefore, we are refraining ourselves from making 

any observation on the relaxation granted regarding 90 days.   

16. As for as the directions with respect to no interest for either side for the period 

from 25.03.2020 to 25.09.2020 due to Covid-19 Pandemic is concerned, the 

said directions are upheld.  

17. Compliance of  this order be made by the respondent within 45 days from the 

date of uploading of this order on the portal of Uttar Pradesh Real Estate 

Appellate Tribunal (UP REAT) failing which the appellants will be at liberty 

to approach UP RERA for execution of this order.  

18. No order as to costs.   

 
Dated: 06.02.2024    (Sanjai Khare)  (D.K. Arora) 
M. Singh/Shakir Khan 


